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The Editor feels that some apology is due from 
him for thus presenting to the public the Re- 
port of a single case. That apology will, he 
hopes, be best supplied by the importance of 
the decisions contained in the following pages, 
especially of that by which the provisions of the 
Stat. 7 & 8 Will. 3. c. 4. are for the first time 
extended to Scotch elections. The absence of 
any report of the decisions of the numerous 
committees which sat upon the trial of contro- 
verted elections during the last parliament, 
while it has been productive of considerable 
inconvenience, left him but little reason to 
expect that the task which he has undertaken 
would be performed by abler hands. These 
considerations, together with the facilities aris- 
ing from his professional connection with the 
case, have encouraged him in the attempt to 
compile a statement of the proceedings before 
the Committee, for which he ventures to claim 
only that degree of commendation, which be- 
longs to accuracy and impartiality.' 
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REPORT 



OF THE 



CONTROVERTED ELECTION CASE 



OF THE 



FORFAR, &c. DISTRICT OF BURGHS. 



The Committee was chosen December 2, 
1830 :— 

Chairman — Sir John Owen, Bart. Pembrokeshire. 

Francis Mundy, Esq.* - - - Derbyshire. 

Thomas Read Kemp, Esq. - . . Lewes. 

Sheldon Cradock, Esq. - - - Camelford. 

Sir John Benn Walsh, Bart. - - .. Sudbury. 

Sir Charles H. Coote, Bart. - - Queen's County. 

Richard Price, Esq. - - . Radnor. 

Sir Lawrence Vaughan Palk, Bart. - Ashburton. 

Hon. John Bruce Richard O'Neill, - Antrim County. 

George Tudor, Esq. - « - - Barnstaple. 

Frederick Hamilton Corn ew all, Esq. Bishop's Castle. 

* On the 8th of December, Mr. Mundy being prevented by indisposition from 
attending the Committee, the Chairman asked and obtained leave of the House 
to proceed with the trial of the petition in his absence , 
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Petitioner — Hon. Donald Ogilvy, of Clova. 
Sitting Member'^ Hon. John Stuakt Wortley. 

COUNSEL. 

For the Petitioner -^ NLu Harrison, Mr. Sergeant Spankie, 
and Mr. Robertson. 

For the Sitting Member — Mff. Abam, Mr. Sergeant Heath, 
Mr. D. DuNDAS, and Mr. Talbot. 

agents. 
For the Petitioner -^ Messrs. Moncrieff, Webster, and 

Thomson. 
For the Sitting Member — Messrs. Richardson and Con- 

vvtu 



Petition. The petition of the Honourable Donald Ogilvy 

was read. 

It stated, amongst other things, ^^ that at the 
*♦ last election of a member to serve in Parlia- 
"ment for the class or district of Burghs of 
" Perth, Dundee, St. Andrews, Cupar, and 
" Forfar, held at Forfar, the presiding Burgh, on 
" the 23d day of August, 1830, the petitioner 
" and the Honourable John Stuart Wortley were 
'' candidates ; that John Brown, Delegate for the 
" burgh of Forfar, the presiding burgh, voted for 
" the Petitioner, and also declared, that in case 
" of an equality of votes, he gave his casting 
" vote for the Petitioner ; that William Bayne, 
" delegate for the borough of Cupar, voted for 
" the Petitioner ; that Patrick Steward, pre- 
" tending to be duly elected delegate for the 
" burgh of Perth ; Thomas Bell, pretending to 
^' be duly elected delegate for the burgh of Dun- 



** dee ; and William Haig, pretending to be dqly 
" elected delegate for the burgh of St. Andrev^^, 
" voted for the Sitting Member." 

It then went on to allege ^^Thftt the said 
** burgh of Dundee was previous to, and at the 
^^ time of the said Section of members to serve 
^' in Parliament for the said district of burghst 
'* incapable of exercising any right or title to 
'^ appoint a delegate to act at the said election, 
" or to do any other corporate act, as a royal 
•' burgh of Scotland, the said burgh of Dundee 
^' having been, and being, at the time of the 
'^ said election, actually disfranchised ; and the 
*^ said Thomas Bell, pretending to be a delegate 
'^ for the said burgh, had therefore no right, title, 
^^ or legal authority to vote at the said election 
'^ of members ; and even if there had been then 
^' any persons entitled in the said burgh to elect 
'< a delegate, the said Thomas Bell would not 
" have been entitled to appear and vote as a 
** delegate for the said burgh,^ inasmuch as the 
*^ statutes in force, in relation to such elections, 
and the time and manner of holding the same, 
had been wiiolly disregarded, in relation to 
'' the pretended appointment of the said Tho- 
** mae Bell." 
The petition concluded by stating — 
** That the Petitioner had the majority of 
** legal votes, and was entitled and ought to 
^* have been returned to serve in Parliament 
^^ for the said district of burghs, but that the 






10 

'* returning officer returned the Sitting Mem- 
" ber as a burgess to represent the said district 
" of burghs in Parliament." 

Subsequent to the presentation of the peti- 
tion to the House, the following lists of votes 
intended to be objected to, were delivered in 
on behalf of the Petitioner, and of the Sitting 
Member, under the statute 9 Geo. 4. c. 22. s. 14. 

Vote object- On the part of the Petitioner, the vote of 

ed to by Pe- 
titioner. ** Thomas Bell, pretending to be Delegate for 

Dundee. 

** Because the persons, who pretended to be 
" magistrates and councillors of the burgh of 
" Dundee, and to chuse the said Thomas Bell, 
" as delegate for that burgh, were not truly ma- 
** gistrates and councillors of that burgh. 

" Because the burgh of Dundee could not, 
*' at the time of the pretended election of the 
** said Thomas Bell, legally elect, or send any 
" delegate to vote for a member to serve in this 
'' present Parliament for the said district of 
** burghs, by reason that the said burgh of 
" Dundee, previous to, and at the time of the 
'' pretended election of the said Thomas Bell, 
" as delegate for that burgh, was actually dis- 
" franchised, and the election of magistrates 
" and council thereof for the year 1827, and 
" subsequent years, was wholly illegal, null and 
" void ; and consequently no person, or persons, 
" had or could have any right, title, or legal 
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" authority to appoint any person to act at the 
'' said election, as delegate for the said burgh. 

'' Because, even supposing that there had been 
'' any person or persons entitled to elect a de- 
" legate for the said burgh of Dundee, the said 
'' pretended election of Thomas Bell was not 
'^ legal, inasmuch as the precept was not de- 
^^ livered, and notice of election given, and 
'' election held in the manner, and at the pe- 
'' riods, prescribed by the statute in that case 
" made and provided.'' 

On the part of the Sitting Member. 

" The vote of John Brown, pretending to be Votes object- 
** commissioner for the Burgh of Forfar. sitttng!tfein< 

" Because the said John Brown was not duly ^'* 
" elected commissioner for the Burgh of For- 
*^ far, nor was his vote in that assumed charac- 
" ter duly and lawfully, or freely and volun- 
" tarily given ; the pretended election of the 
'' said John Brown having been obtained by 
" means of bribery or treating, or both, or other 
" undue, corrupt, and illegal practices, or by or 
" under compulsion, or force and fear ; and his 
" vote at the election having been influenced 
" by bribery or treating, or both, or other undue 
" corrupt and illegal practices, or by an unlaw- 
** ful compact or engagement.'' 

" The vote of William Bayne, pretended com- 
" missioner for the Burgh of Cupar Fife. 

'' Because the said William Bayne was not 
** duly elected commissioner for the Burgh of 
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" Cupair Fife, nor was his vote freely ^hd voliin- 
" tarily giten ; the pretended election of the 
said William Bayne having been obtained, 
and his vote having been influenced by means 
** of bribery or treating, or both^ or other cof- 
" rupt, undue, and illegal prax^tices, or by un- 
'^ lawful compacts or engagements entered into 
" by the said William Bayne." 
Preliminary The petition having been read, the counsel 
for the Sitting Member interposed and submit- 
ted to the Committee, that evidence in support 
of the allegations of acts of bribery and treating 
committed by the Petitioner, contained iii the 
list of votes objected to by the Sitting Membei*, 
ought first to be opened by his counsel and re- 
ceived, before the case of the Petitions should 
be entered upon. It was argued, that as in this 
case the Petitioner was the only person who 
complained of the return, it was competent for 
the Sitting Member to shew that the Petitioner 
had rendered himself incapable of sitting, and 
consequently of claiming to sit, and that the 
enquiry would be in fact fruitless with respect 
to him. Then, as he was the only petitioner; 
whatever might have been the case if any third 
party, whether as electors or as candidate, had 
petitioned against the return, in this case at 
least, if his disqualification were clearly esta- 
blished, all farther investigation would be unne- 
cessary. The only question here was, whether 
the petitions had a legal right to sit instead 
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of tbe Setting Member. The evidence which it 
was proposed to tender first to the Committee, 
would be decisive of that point, for it would in 
fact, show that there was no legal petitiMier 
before the Committee. The practice of com- 
mittees of the House of Commons was in faronr 
of the course now suggested. In the Carmar- 
thenshire case,^ a preluninary objection was 
taken to the hiring of the petition of Mr. Man- 
uel Philippg; many cases were then cited, in 
which former Committees had adopted the 
course contended for, and upon those 'authori- 
ties it was decided, that evidence should first 
be received in support of the objection. In a 
much later case, that of Penryn t» it was ob« 
jected to Mr. Adey, the petitioner, that he couM 
not be heard, he not being a legal petitioner, 
in consequence of having refused to take the 
qualification oath, when required by prop» 
persons. The Committee received evidence in 
support of the objection, and resolved that Mr. 
Adey had not complied with the regulations 
necessary to establish his character as a legal 
candidate at the late election at Penryn, in 
which capacity his petition had been submitted 
to the consideration of the Committee. In that 
case indeed, the Connnittee proceeded with the 
enquiry into the validity of the return of the 
sitting member, because certain of the electors 
were also petitioners against the return ; but 

* 1 Peckw. 286. t 27th Feb. 1827, not reported. 
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in the present case the Petitioner stood alone, 
and if it be here shewn that he was not a legal 
candidate for the seat, the return would then 
stand unimpeached. 
Counsel for For the Petitioner it was argued, that the 
course suggested would be irregular; that no 
evidence having yet been given of any election 
at all, no poll having been put in, the Com- 
mittee must be taken to be ignorant of those 
preliminary steps in the proof of the case. In 
the C^marthenshire case, those preliminary 
matters had all been proved before the objec- 
tion was taken. It was contended that the 
Petitioner had a right to be first heard, and that 
the substance of the objection might more con- 
veniently be gone into at a subsequent stage 
of the proceedings. In actions brought in 
courts of law, the plaintiff was entitled to prove 
his case first, although the defendant's case 
might subsequently shew that the demand was 
barred by the Statute of Limitations. 

iThe Committee decided, that the counsel for 
the Petitioner should proceed to open his case*, t 

* The decision of the Committee on this point seems to be at 
variance with the almost uniform practice of former committees. 
See 1st Honiton case, 3 Luders, 162. 2d Honiton, ibid. 142. 
East Grinstead, 1 Peckwell, 335; Herefordshire, ibid. 211; 
Bedford, 3 Luders, 154, n,, and 21 Journ. 138 — 9; Dumbarton, 
ibid. 147,21 Journ. 208; Wootton Bassett, ibid., and 24 
Journ. 348 ; Weobley, 18 Journ. 181, and 1 Peck. 291, n. In 
all these cases objections were taken to the hearing of the peti- 
tioner's case, and the parties taking the objections were admitted 
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The counsel for the Petitioner commenced by Petitioner*! 
stating, that the district of burghs, the return 
for which was the subject of the present contest, 
consisted of five burghs, viz. Forfar, Perth, Dun- 
dee, Cupar, and St. Andrews, At the last election, 
Forfar was the presiding burgh, under the statute 
5 Anne, c. 8. s. 12 ; and in case of an equality of 
suffrages possessed a casting vote. The delegates 
for Dundee, Perth, and St. Andrews, voted for 
the Sitting Member, those of Forfar and Cupar, 
for the Petitioner. It would be shewn that 
Dundee had at the time of the election no right 

to give evidence in support of them, before the petitioners were 
heard. In the Boston case, 1 Peckw. 434, two preliminary ob- 
jections were taken by the counsel for the sitting member, both 
of which were over -ruled ; but with respect to the first, which 
depended on the construction of an act of Parliament, no evidence 
was necessary, and the second seems not to have been entitled 
to any weight, so that much reliance cannot be placed on the case 
as an authority against the practice contended for by the argument 
in the text. 

t Upon this decision of the Committee, it was arranged between 
the counsel for both parties, with the concurrence of the Commit- 
tee, that the arguments and evidence should, in the first instance, 
be confined to the question, whether or not Dundee had a right 
to vote ; and that the counsel for the Sitting Member should be 
allowed, if it should prove to be necessary, to give evidence, at 
a subsequent stage, in support of the allegations contained in the 
list of objections delivered in on his behalf. See 1 Dougl. 62, 3. 

Since these pages have been in the press, the Committee sitting 
on the trial of the Taunton election case, have come to the same 
decision on a similar objection taken by the counsel for the Sitting 
Member to the hearing of the Petitioner's case, on the ground 
that he had been guilty of treating, and was therefore ineligible. 
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to vote. If that were once established, there 
would then be an eqiid.lity of TOted in favour of 
the two candidates, which would call into ope^ 
ration the power of the presiding bargh to give 
its castitig vote. At the election of the dele^ 
gate for Forfiar, the painty elected had taken the 
precaution of declaring, that in the event of his 
having the power of giving his casting vote, it 
shotdd be in favour of the Petitioner. That de^ 
eiaration had been recorded on the minutes of 
the meeting, at which the delegates were elect- 
ed, and would be a sufficient tender of the vote 
for all the purposes of election. The only ques- 
tion then for the decision of the Committee was,' 
whether or not Dundee had a right to send a 
delegate, to vote at the election of a member to 
serve in Parliament, for that district of royal 
burghs, of which it was one. It was hardly 
necessary to state, that the elective franchise 
in the Scottish burghs, was vested in a certain 
body in each of those burghs, formed and in- 
corporated according to the terms of the sett or 
burgal constitution of each individual burgh.*' 
Differences were to be found in the regulations 

* " There is uo general rule, either fixing any certain number of 
'' magistrates or counsellors, or laying down any precise mode of 
'' election, to take place in all the royal burghs. Each burgh has 
'^ its own particular constitution, or sett^ as it is commonly termed, 
'* the directions whereof ought to be commonly obeyed. In some 
<< burghs, the setts have been established by the convention ; in 
** others they have no other authority than ancient usage, which, 
" until it be varied by order of the convention, is equally binding 
" and necessary to be followed/' — Wight, p. 334. 
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imposed by each of these setts, arising either 
from some variety in their original constitution, 
or from modifications, from time to time intro- 
duced by the superintending body, entitled " the 
Convention of Royal Burghs." But, whatever 
the regulations of each different sett might be, 
it was necessary that they should be strictly 
observed in all proceedings affecting the elec- 
tion of members of the corporation. The slight- 
est deviation from the path prescribed, rendered 
the whole election a nullity. By a proceeding 
in the Scotch courts of law, analogous to the 
proceeding by quo warranto in the Court of 
King's Bench, any members of a corporation 
elected in a manner differing from that pre- 
scribed by the sett, would be ousted ; and the 
whole corporation would lapse for want of con- 
tinuation. It would not be necessary to go into 
argument to shew that if the corporation were 
once extinct, and incapable of exercising the 
franchise, there was no other body, in whom that 
franchise could vest. By a decree of the Court 
of Session of Scotland, founded on a complaint 
made . to them by some of the inhabitants of 
Dundee, the corporation of that burgh had been 
reduced. The circumstances out of which that 
complaint arose, were briefly these. 

By the sett of the burgh of Dundee, theordi- Sett of Dun- 
nary magistracy and council consist of twenty- 
one persons, viz., a provost, four baillies, dean of 
guild, treasurer, shore-master, convener of the 

B 



18 

nine incorporated trades, councillor to the guild, 
and eleven other councillors. The said sett, so far 
as regards the ordinary council, is partly popu- 
lar, and partly self-elective ; the former branch 
of it embracing the election of the convener by 
the nine incorporated trades, and the elections 
of the dean of guild, and councillor to the guild, 
by the guildry , or corporation of merchants ; and 
the latter branch vesting the right of electing the 
provost, baillies, treasurer, and all the remaining 
councillors in the town council itself. The elec- 
tion of the dean of guild is thus regulated by 
the sett : — " On the Wednesday immediately af- 
" ter the election of the provost and other oflSce- 
** bearers, the guildry incorpordtion shall meet 
" at eleven o'clock in the forenoon, at the guild- 
'• hall, or such other place in Dundee, as a ge- 
*^ neral meeting of the guildry shall at any time 
" fix ; and by the voice of the majority of the 
" members present, elect a guild brother, being 
** a burgess, to be dean of guild for the year en- 
*^ suing ; and another guild brother, being also 
^^ a burgess, to be councillor to the guild also 
" for the year ensuing : these to be both consti- 
** tuent members of council, in room of the dean 
** of guild, mentioned in the formerly recorded 
" sett, and of the councillor to the guild, of 
" whose election no notice is taken in that sett." 
The sett then goes on to prescribe, " that the 
** dean of guild and councillor to the guild shall 
•* attend the first stated meeting of council after 
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'' their election ; and before taking their seats 
'' in council, shall produce their several burgess 
'' and guildry tickets, as eyidence of their being 
'* burgesses and guild brothers, with an extract 
" of the minute of their election, certified by 
" the clerk of the guildry." 

And with reference to this matter, the sett 
declares, '' that in case the dean of guild and 
^* councillor of the guild shall fail to appear in 
'^ council on the day appointed for their taking 
'^ their seats, or appearing, shall fail to produce 
'' the requisite evidence of their several elections 
*' and qualifications ; or if it shall appear from 
" the evidence produced, that the guildry and 
'* trades, or either of these bodies have made a 
** double election, then, and in any of these 
" cases, the right of supplying the deficiency 
" which shall have thus arisen in the council, 
'' shall, for that year, devolve on the magistrates 
''and council, who shall immediately elect a 
** dean of guild and councillor to the guild, or 
*' either of them, in place of the dean of guild, 
** and councillor to the guild, who have so failed 
" to iake their seats, as elected by the guildry ; 
" without prejudice however to the guildry and 
" nine incorporated trades exercising their rights 
'' to elect those members of council in future 
** years," 

In the year 1827 a general meeting of the 
guildry was duly convened at the usual time, for 

b2 
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the purpose of electing a dean of guild. At 
that meeting, Mr. Alexander Kay and Mr. Wil- 
liam Lindsay were the candidates for the office. 
The votes were taken between these parties, and 
the result was a majority in favour of Mr. Kay. 
The first meeting of the council after the election 
of the dean of guild, and councillor to the guild, 
was held on the 8th October, 1827. At that 
meeting Mr. Kay appeared, and claimed his 
seat, as dean of guild, duly elected in terms of 
the guildry minutes ; tendering at the same time 
the necessary evidence, in the terms of the sett, 
of his qualifications to hold the office. An ob- 
jection was taken to Mr. Kay's qualifications on 
the ground that he was a burgess for his life 
time only, and not for his heirs and successors. 
After some discussion, the council found and 
declared that Mr. Kay had not produced the 
requisite evidence of his qualification for the 
office in the terms of the sett of the burgh, and 
therefore could not be received by the council 
as dean of guild. After the council had thus 
rejected Mr. Kay, Mr. Lindsay appeared, and 
producing the minutes of the guildry meeting, 
claimed a seat in council ** as dean of guild duly 
** elected as set forth in the said minute," though 
from that minute it appeared that he had not 
been elected by the guildry at all, but, on the 
contrary, that he had a minority of votes. Mr. 
Kay objected to the reception of Mr. Lindsay 
on that ground, and also because some of the 
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votes given for Mr. Lindsay were bad, having 
been given by persons not competent to vote. 

The matter was thus disposed of by the coun- 
cil: '' They found that William Lindsay had 
' produced sufficient evidence of his being a 
' burgess and a guild-brother ; that it appeared 
' from the extract minutes of the meeting of 
' the guildry, that William Lindsay, and Alex- 
' ander Kay, were the only candidates put in 
' nomination for the office of dean of guild ; and 

* that there were votes, which were not objected 
' to, for. each of them ; that the council having 
' already determined that the said Alexander 
' Kay is not legally qualified to hold the office 
' of dean of guild, the votes given for the said 

* Alexander Kay are therefore not to be re- 
' garded ; that as there were unchallenged 

* votes in favour of the said William Lindsay, 
^ and no other person in nomination to fill the 

* office, it was not necessary to enquire whether 

* the particular votes mentioned in the objec- 

* tions, are legal votes, or not ; and therefore, 
' that William Lindsay, the only qualified can- 

* didate, has been legally elected by the guildry 

* to be dean of guild for the ensuing year." — 
And " thereupon the said William Lindsay was 

admitted and received by the council as dean 

of guild for the ensuing year." 

Instead, therefore, of electing by their own 
votes, as they should have done, in pursuance of 
the terms of the sett, the members of the town 
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council declared Lindsay duly elected by the 
minority of the guildry. Mr. Kay considering 
himself aggrieved by this decision of the council, 
proceeded to apply to the Court of Session, by a 
complaint pursuant to the 24th section of the 
statute 16 Geo. 2. c. 11. By that section it is 
enacted '' That it shall and may be lawful to 
and for any constituent member of any meet- 
ing for election of magistrates or councillors, 
or of any meeting previous to that [for the 
election of magistrates and councillors respec- 
tively, who shall apprehend any wrong to 
have been done by the majority of such meet- 
ing, to apply to the said Court of Session by 
a summary complaint for rectifying such abuse, 
or for making void the whole election made 
by the said majority, or for declaring and 
ascertaining the election made by the mino- 
rity, so as such complaint be made to the said 
Court of Session within the two calendar 
months after the annual election of the magis- 
trates and councillors ; and the said court 
shall thereupon hear and determine the said 
complaint summarily, and shall allow to the 
party, who shall prevail, their full costs of 
suit." The complaint contained a detailed 
account of the proceedings relating to the elec- 
tion of dean of guild, and concluded with a 
prayer that the court would find that the whole 
of the said election was illegal, contrary to the 
S0tt, laws, and constitution of the said burgh. 
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and the laws of the land, and absolutely null 
and void, and would reduce and set aside the 
same accordingly. Some preliminary objections 
were taken to the competency of the complaint 
in point of time^ which were overruled by the 
Court of Session. This complaint was pre- 
sented in December, in the year 1827, and the 
final judgment, which was not pronounced till 
the 9th March, 1830, is thus reported in the 8th 
volume of Messrs. Shaw, Bell, and Dunlop's 
Reports, p. 694. '' In respect that the election 
'' of Alexander Kay, as dean of guild of the 
^^ burgh of Dundee, for the year ending the 
** 8th of October 1827, was not duly completed 
'^ and declared by the council in the terms of 
'' the sett of the burgh, and that William Lind- 
** say was not duly elected dean of guild in 
'^ terms of the sett, and that the number of the 
^' council, at the close of the annual election 
^^ complained of, was thereby incomplete^ there* 
'^ fore find the whole election of magistrates 
^' and council of the burgh of Dundee for the 
'^ said year illegal, null and void, and decern and 
•' declare accordingly." The Lord Justice- Clerk, 
after giving judgment, remarked, '' It has been 
*' decided that aU subsequent elections fall." 

It seemed to have been thought that this Petition for 
corporation might be revived by warrant from g^ra^*"™* 
the crown, but it was found necessary in the 
mean time to provide a remedy for the incon- 
veniences^ likely to result from the annihilation 
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of the magistracy of the burgh. The magis- 
trates had anticipated the decree of the Ck)urt of 
Session, and were prepared for it ; for on the day 
immediately following that on which the judg- 
ment was pronounced, a petition was presented 
by the magistrates of Dundee, elected at 
Michaelmas, 1829,* to the Lords of Session, 
praying that the petitioners might be appointed 
managers to administer the affairs of the burgh 
ad interim. The petition recited that a final 
judgment had been pronounced, and that the 
effect of that judgment was that the powers of 
the petitioners as magistrates and councillors 
were at an end, as resulting from elections 
founded on that of 1827, and concluded with a 
prayer " that the Lords of Session would autho- 
*^ rise and appoint Thomas Bell and others to act 
" as interim managers of the royal burgh of 
" Dundee, and to exercise respectively the pow- 
'' ers competent to them, on the supposition that 
** they had been duly elected to their different 
" stations in the magistracy and town-council of 
'' Dundee at Michaelmas last ; or at least, to 
'' grant to them such powers, as it had been 
^' usual in similar cases for the court to bestow 
'^upon the managers appointed to administer 
" the affairs of a royal burgh, while it did not 
" enjoy the benefit of a magistracy elected in 



♦ The magistracy of Dundee continued to elect their succes- 
sors in office at Michaelmas 1828, 1829 and 1830. 
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" common form/' This recital was a direct 
recognition of the non-existence of the very 
persons, who now pretended to commission a 
delegate to vote at the present election. The 
Court of Session, in compliance with the prayer 
of the petitioners appointed those persons to the 
office of interim managers. How could it then 
now be maintained that they existed still as a 
corporation? 

In corroboration of the argument deducible Petition for 
from the terms of the last-mentioneu petition, it ^t! ^^' 
was material to attend to the terms of a petition 
to the King in council, to which allusion would 
hereafter be made. This petition was, at a 
subsequent period, addressed to the King in 
council, on behalf of several of the burgesses of 
Dundee, who were elected at Michaelmas 1829, 
to the several offices in the magistracy and 
council of the said burgh specified in the petition. 
It was signed by the said Thomas Bell, 
amongst others ; and the petitioners prayed, 
that His Majesty would be graciously pleased 
to consider the state in which the burgh had 
unfortunately been placed, and that he would 
issue his royal warrant, granting a new sett, 
or political constitution to the burgh, &c. &c. 
The recitals, on which this prayer rested, set 
forth the sett of the bui^h ; the proceedings at 
the election in 1827; the complaint to the 
Court of Session ; and the decree of that court. 
It then went on to allege " That the effect of 
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this judgment was, that all the petitioners, who 
" were elected to be magistrates and councillors 
" were deprived of their offices, and the burgh 
must continue without any magistracy and 
councillors, until His Majesty should be pleas- 
ed to grant his royal warrant, authorizing an 
" election." In a subsequent passage it stated 
" that in consequence of there being no magis- 
" trates or council the interests of the burgh were 
" materially injured, all the judicial procedure, 
'' civil and criminal, which depended in the 
'^ bui^al courts being necessarily stopped, and 
^' all the improvements and public works of the 
^^ burgh being also suspended, thereby causing 
^^ great inconvenience and pecuniary loss, the 
^'magistrates having no judicial function, nor 
'• any power in regard to the burgal property or 
" works, except as interim curators for protect- 
'' ing the burgal rights and interest, during the 
'' non-eanstence of the magistrates and council/' 
No words could convey a more accurate exposi- 
tion of the effects of the decree, and none more 
clearly express a recognition of thode effects, 
than those adopted by the parties, who now 
maintained a proposition of a character diame- 
trically opposite. 
Stat. 14 G. 3. But a reference to a statute passed in the 

14th year of the reign of George 3d,* would at 
once satisfy the Committee, that Dundee, situ- 
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ated as it was at the time of the election, was 
not entitled, in the opinion at least of the legis- 
lature, to a Yote at the election of a member of 
Parliament. That statute was passed in order 
to remedy an inconvenience, which had been 
found to arise from the disfranchisement of the 
burgh of Jedburgh in the year 1767.* The 
corporation or sett of that burgh was reduced 
by a decree of the Court of Session at a time, 
when it chanced to be the presiding burgh of 
its district. The magistracy of Jedburgh, un- 
like that of Dundee, did not, under those cir- 
cumstances, think fit to interfere in the elec- 
tion of the member to represent that district of 
burghs in Parliament ; and it became therefore 
a question, which of the remaining four bur^s 
should have the presidency. This question being 
brought before a Committee of the Houseof Com- 
mons on a petition against the return, that Com- 
mittee determined that the presidency devolved 
on the burgh next in rotation : and in accordance 
with this decision, the act of Parliament above 
alluded to was introduced by the then Lord Ad- 
vocate of Scotland. The act is entitled, " An 
'^ Act for altering and amending an Act made 
** in the 16th year of his late Majesty's reign, 
" entitled an Act, &c. &c., by altering the 
** time of notice ordered by the said act to be 

• See ^ Dougl. on Elections, 468, North Berwick case, and 
the Wigtown case, ibid. 204 ; and Wight, p. 370. 
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" given, in the service of complaints to the 
" Court of Session, of wrongs done in elections, 
** and by regulating the manner and settling 
" the place of election of a burgess to serve in 
** Parliament for a district of boroughs in Scot- 
'^ land, when the election of the magistrates 
" and council of a borough, which ought in 
**. course to be the presiding borough at an elec- 
** tion, happens to be reduced and made void by 
" a decree of the Court of Session, and not re- 
** vived by the Crown, when such election is 
" made." And the second section, after recit- 
ing that '^ the elections of magistrates and 
" councillors of royal boroughs in Scotland have 
** sometimes been reduced and made void by 
** the decrees of the Court of Session, in actions 
*^ or complaints brought before the said court 
" for that purpose, &y which the corporate powers 
** of such boroughs are in effect in a state of non- 
" existence^ until restored by the justice and fa- 
" vour of the Crown," goes on to enact, " That 
'* in every election of a burgess to serve in Par- 
*' liament for a district of boroughs in Scotland, 
" when it shall happen that the election of the 
*' magistrates and council of the borough, which 
" ought to have been the presiding borough at 
" such election, is reduced, and not revived, the 
** next borough entitled to preside in turn shall 
" be the presiding borough, and the election 
'' shall be made at that borough, and every 
" matter and thing concerning the election 
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** shall be proceeded in as if that borough had 
*' been the presiding borough in the ordinary 
" course of rotation." This statute, there- 
fore, contemplated every burgh when disfran- 
chised, as non-existent for the purposes of elec- 
tions of members of Parliament. 

It would be important also to observe the opi- 
nions of Mr. Wight,* the greatest authority on 
matters connected with the law of Scotch elec- 
tions. That writer thus expresses himself. "When 
" an election of magistrates and councillors is re - 
" duced, or by reason of disturbances in the coun- 
** try, or some other cause, is not made at the 
** usual time, no new election can take place until 
'* the king grant a warrant for that purpose. By 
" the law of England, a writ for a poll is granted 
** ex gratid only, and cannot be demanded : but 
in Scotland it is understood that it may be 
asked as a matter of right. The distinction 
" may be thus accounted for. Upon the disso- 
" lution of a corporation in England, the grant 
** by which it was established falleth entirely, . 
" and the lands or other property it enjoyed, re- 
" turn to the grantor ; and as by the common 
law the omitting to elect the mayor, or head 
officer on the proper day, dissolved a borough, 
** it was in the king's will to restore it again or 
** not. But in Scotland, the reduction of an 



* Wight's Inquiry into the Rise and Progress of Parliament, 
Ed. 1784. p. 357. 
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** election, or the neglecting to make one on the 
*' proper day, does not dissolve a borough en- 
** tirely. Its property remains still with it, and 
** the Court of Session, upon an application from 
'' the inhabitants, names guardians or mana* 
'* gers to take care of its revenue, and autho- 
" rizes some person to give enfeoffments to the 
^' different burgage holders. It cannot indeed 
" meet for election^ but it is not extinguished, 
" and is therefore understood to have a right to 
" demand of the king to authorize it to meet for 
" that purpose." 
Appeal. But it would be contended, that the judg- 

ment of the Court of Session was not final, that 
it had been appealed against^ and that pending 
the appeal, the decision of the inferior court was 
without effect : but whether that were so or not, 
was in this case immaterial ; for the appeal, 
which was presented to the House of Lords had 
been dropped long ago, and stood dismissed at 
the time of the election. It would indeed be 
suggested that it was dropped, because the cor- 
poration of Dundee had applied by petition to 
the King in council for a warrant to revive the 
sett. That was undoubtedly a laudable motive, 
but the fact could not be altered by it, and the 
result was still the same, — that the decree of 
Court of Session was untouched and in full 
force. 

But even supposing the burgh of Dundee to 
have been entitled to vote, still there had been 
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informalities in the mode of conducting the mat- 
ters preliminary to the election of a delegate, 
which could not fail to vitiate that election. 
By Stat. 16 Geo. 2. c. 11. s. 40., the sheriff was 
directed, within four days of the receipt of the 
writ, to make out a precept to each borough 
within his jurisdiction to elect a commissioner 
for choosing a burgess to serve in Parliament, 
and to cause the same to be delivered to the 
chief magistrate of such borough, resident in 
the borough for the time being. By the 41st 
section of the same statute, it is enacted, '' That 
such chief magistrate, to whom the precept 
shall be delivered in manner above directed, 
upon the receipt thereof, shall upon the back 
of the precept indorse the day he received 
the same, and shall within two days after his 
receipt of the precept, call and summon the 
council of the borough together, by giving 
notice personally, or leaving notice at the 
dwelling-place of every councillor, then re- 
siant in that borough, which council shall then 
appoint a peremptory day for the election of 
a commissioner for choosing a burgess to 
serve in Parliament." And the 43d section 
provides that two free days shall intervene be- 
tween the meeting of -the council which appoints 
the day of election of the said commissioner, 
and the day on which the election of the com- 
missioner is to be made. The precept for the 
election of a commissioner for the burgh of 
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Dundee was duly forwarded by the sheriff in 
pursuance of the directions of the statute. It 
was delivered to the interim managers on the 
27th of July ; and a receipt for it signed by the 
preses of that body, one Soot. Mr. Bell the 
provost of Dundee, was, as it has been before 
observed, one of the interim managers ; and 
subsequently, and as late as the 16th of Au- 
gust, three weeks after the arrival of the precept, 
Bell, under the direction of the legal advisers 
of the corporation of Dundee, obtained posses- 
sion of the precept ; and indorsed it, as if receiv- 
ed by him on that day; A meeting of council was 
called by him ; at that meeting the day was 
fixed for choosing a commissioner, and on that 
day the delegate was elected. Such an election 
was wholly irregular, and on this ground alone, 
if there were no other, the Petitioner was en- 
titled to have the vote of Dundee struck from 
the poll. 
Evidence for The foUowing evidence for the Petitioner was 

then received : William Hunter, town clerk and 
returning officer of Forfar produced the minutes 
of the proceedings at the election at Forfar; 
and proved the votes of the different delegates, 
as they were given : that the vote of Dundee 
was given for Mr. Stuart Wortley ; that the 
precept produced by Bell, the delegate for Dun- 
dee, bore the indorsement, first of Soot, and 
secondly, of Bell, dated the 16th of August ; 
that the indorsements on the precepts produced 
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by the other delegates bore date on the 28th of 
July. 

The following documents were then put in : 

1 . An extract from the minutes of the Court 
of Session, containing the original decree. 

2, An examined copy of the petition for inte 
rim managers presented to the Court of Ses- 
sion by the magistracy of Dundee. 

3, Extract from the decree of the Court of 
Session, appointing interim managers of the 
the affairs of the burgh of Dundee. 

4. An examined copy of the petition, pre- 
sented by the magistracy of Dundee elected, 
at Michaelmas 1829, to the King in council, 
dated 24th June 1830. 

Mr Walmisley, clerk of the journals of the 
House of Lords, proved that an appeal, on behalf 
of Bell and others, against the decree of the 
Court of Session, was entered on the 23rd March 
1830 ; that the usual order was made for the 
respondent to answer in four weeks ; that ac- 
cording to the standing orders of the House of 
Lords, appellants must lodge their cases within 
eight weeks from the entry of the appeal, other- 
wise the appeal stands dismissed. 

On his cross-examination, he said that the dis* 
missal of an appeal for want of cases being 
lodged, is without prejudice to the entry of a 

c 



34 

new appeal within fourteen days from the com- 
mencement of the next session, if within two 
years from the date of the judgment appealed 
against. 

Other witnesses were called to prove that 
since the decree of the Court of Session, the 
magistrates and town council of Dundee had 
ceased to hold courts, and to exercise their for- 
mer jurisdiction in matters civil and criminal ; 
that previous to that judgment the magistrates 
and council were in the habit of granting en. 
feoffments, but that since that time they had 
been granted by the interim managers. 

The counsel for the Petitioner having sum- 
med up, and r^narked upon the evidence, the 
counsel for the Sitting Member proceeded to 
open the case as relating to the vote of Dun- 
dee. - 
Counsel for The arffumeut against the vote of Dundee 

the Sitting , ° , ^ . , i , , 

Member. proceeds upou the assumption that the burgh 
has been disfranchised by the decree of the 
Court of Session. But it is contended that 
there are no grounds for such an assumption. 
The burgh is not disfranchised ; the fact, that 
the Court of Session have decided to that effect 
may be conceded, but the validity of the judg- 
ment may well be questioned. That court had 
no power to entertain the complaint. The 
terms of the statute 16 Geo. 3. c. 11. are impe- 
rative on this point. By the 24th s^tion of 
that act, it is enacted, '' That it shall and may 
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'' be lawful to and for any constituent member 
*' of any meeting for the election of magistrates 
"^^ and councillors, or of any meeting or meetings 
^^ prenons to that for the election of magistrates 
" and councillors respectively, who shall appre- 
hend any wrong to have been done by the 
majocily of sudi meeting, to i^ply to the 
Court of Session, by a summary complaint 
for rectifying such abuse, or for making void 
^^ the whole election made by the majority, or 
for declaring and ascertaining the election 
made by the minority, so as such complaint 
be presented to the said Court of Session, 
^' within two calendar months after the election 
**' of the magistrates and councillors ; and the 
^^ said court shall thereupon grant a warrant for 
^^ summoning the magistrates and councillors 
" elected by the majority upon thirty days' no* 
'' tice, and shall hear and determine the said 
'' complaint summarily,, without abiding the 
'' course of any roll, and shall allow to the party 
'' who shall prevail, their full costs of suit/'' 

The meeting of the guildry incorporation, for 
the election of dean of guild, and guild-council* 
lors^ took place on tiae 3d of October 1827. The 
last day^ therefore^ on which it would have been 
competent to lodge a complaint, would be the 
dd of December, but the petition was not in fact 
presented to the Court until the 8th of Decem- 
ber^ being two calendar months from the meet- 
ing of the town council, which ensued next after 

c2 
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the election by the guildry incorporation. It 
was indeed presented to some of the inferior 
officers of the court on the 7th ; even if such a 
presentation were sufficient, it would still be too 
late ; but it had been expressly decided in se- 
veral cases, that a presentation to the clerks of 
the court, but not to the court itself, within the 
statutory period, was not sufficient to exempt 
the . party from the operation of the statutes of 
limitation : Henderson and others v, Lang and 
others. * The very foundation of the argument 
on the other side is, that no election was 
made on the 8th of October, by the town 
council ; and if there was in fact an election on 
that day, the whole foundation of the complaint 
to the Court of Session fails : and the counsel for 
the Petitioner are placed in this curious dilem- 
ma, — that for the purpose of establishing a 
legal foundation for their complaint, they are 
compelled to maintain that there was no election 
by the town council on the 8th of October, 
while for the purpose of rendering their com- 
plaint competent in point of time, they are con- 
strained to argue that there was an election by 
the town council on that day. It might there- 
fore, perhaps, be safely conceded on the side of 
the Sitting Member, that the complaint was 
competent in point of time, since it involves 

* 1 Shaw, 99. See also Pratt v. Lord Dundas and Bruce, 
3 Shaw, 120 ; and Leamouth v. Baird and others, 4 Shaw, 654. 
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the consequence, that the town council xlid in 
fact do that which they are accused of having 
omitted to do, viz. elected the dean of guild on 
the 8th of October. 

But the committee will be of opinion that the 
town council did in fact comply with the terms 
of the sett. It is impossible to deny that the 
finding of that body was equivalent to an elec- 
tion : they found that Lindsay was elected by 
the guildry, and thereupon they admitted and 
received him as elected. It surely is no sufficient 
reason for the disfranchisement of the burgh of 
Dundee, exceeding as it does in importance 
and population the other burghs, with which it 
is associated for the purpose of returning a 
member to Parliament, that the terms used 
by the town council were " admit as elected,'' in- 
stead of " elect.'' 

It becomes, however, immaterial to dwell on 
this point, because, in point of fact, an election 
by the town council was in this instance not 
requisite. It appears from the proceedings of 
the meeting of the guildry incorporation, that 
the election at tliat meeting was final. The 
newly elected dean of guild is immediately on 
his election invested with the insignia and au- 
thority of his office ; the appearance before the 
town council is no part of the election, though 
it may be a form consequent on it, analogous 
to the production of the necessary qualification 
by each newly elected member at the table of 
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the Houise of Comaioiii». The term^ of the sett 
point out the cqj^b, in which the higher duty of 
election vests in the town council. This pri- 
vilege belongs to them, when either the dean of 
guild and councillor to the guild' fail to appear 
in council on the day appointed for their taking 
their seat, or appearing, fail to produce the ne- 
cessary evidence of their several qualifications. 
Without one of these alternatives, the privilege 
of the council never arises* When tlie case was 
submitted to the Court of Session, it appeared, 
as it does now, that Kay and lindsay were the 
candidates, and that Kay had the majority of 
votes. It also appeared that Kay had failed to 
produce the necessary qualifications in the town 
council, and that Lindsay had duly proved him- 
self qualified. There were, moreover, counter- 
averments that Lindsay, and not Kay, had been 
elected by the guildry ; that upon the majority 
of votes appearing, a scrutiny had been de- 
manded in favour of Lindsay, and that Kay's 
introduction to the chair had been accompanied 
by a protest on the part of one of Lindsay's 
supporters against the validity of the election 
of Kay, on the ground that the majority had 
been obtained by means of the votes of unqua- 
lified persons. It was strongly pressed on that 
court, that it was necessary to ascertain by ap- 
pealing to the decision of a jury, whether the 
majority of legal votes had been in favour of 
Lindsay ; because in that case, the town coun- 
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cil would be found to have acted in strict obe- 
dience to the terms of the sett. Without such 
assistance as the verdict of a jury alone could 
give, the decision of the Court of Session could 
not but be grounded on imperfect information. 
The court refused to remit the cause to the jury 
court, and the burgh was disfranchised by a 
decree, founded on an imperfect knowledge of 
the true merits of the case. 

But even on the merits of the case, as it was 
presented to the Court of Session, no sufficient 
reason can be found to authorise a disfranchise- 
ment of the bui^h. The town council had in 
£Btct acted in a manner which evinced their de-^ 
sire to meet the wishes of the largest possible 
number of those persons, by whose vot^ the 
dean of guild was elected. Mr. Kay was in- 
deed returned by a majority ; but having failed 
to produce the necessary qualification at the 
first meeting of the town council, he ceased to 
be competent for the ofiice. By the terms of 
the sett, it then became the province of the town 
council themselves to elect a person to fill the 
office : they might have selected from the num- 
ber of those who were qualified to fill the office, 
any person, without regard to the expressed 
wishes of the guHdry incorporation. But in this 
instance they preferred adopting the choice of a 
large minority of that body, if indeed it was a 
minority, to the other course which was open to 
them, and they in fact elected, as it is contend- 
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ed, the defeated candidate, Mr. Lindsay. It 
was impossible that any importance could at- 
tach, in the peculiar circumstances of this elec- 
tion, to that point often so material in questions 
of this nature, namely, the absence of any no- 
tice of disqualification. Here it was wholly im- 
material, whether or not the voters for Kay, had 
notice that he was disqualified, the want of such 
a notice could not possibly invalidate the votes 
of the minority. Generally speaking, it was 
undoubtedly a most salutary and necessary rule, 
that the choice of the minority should not pre- 
vail over that of the majority, unless the major- 
ity had notice, before the giving of their votes, 
that the candidate whom they were about to 
support was disqualified. When no such notice 
was given, the fair method was to send the par- 
ties to a new election, with the benefit of that 
additional information which a notice would 
have given them on the former occasion. But 
here the rule could not operate, since there was 
no possibility of obtaining that advantage, with 
a view to which it was generally enforced. Here 
a second election was out of the question ; the 
town council were precluded by the sett from 
sending back the candidates to their electors, 
cessante ratione cessat ipsa lex^ and it cannot, 
therefore, be argued that the vote of the minor- 
ity was not a proper guide for the decision of 
the town council. 

Neither can it be maintained, that it is not 
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competent for the committee to enter upon the 
discussion, of the merits of the case, which was 
presented for the decision of the Court of Session. 
There are authorities to shew, that, in similar 
cases,committees have examined and reversed the 
decisions of the superior courts of law. It is the 
peculiar privilege of such tribunals, clothed as 
they are with the delegated authority of the 
House of Commons, to regulate the proceedings 
at the elections of members of Parliament, and 
they will not suffer themselves to be controuled 
by the judgment of any other court in such mat- 
ters. In the Ayrshire case,* appeals were pre- 
sented to the House of Lords against several of 
the decrees of the Court of Session, which had 
been pronounced against the validity of certain 
votes given in favour of the party who subse- 
quently became the petitioner against the return. 
The resolutions of the Committee in that case 
shew that they considered it competent for them 
to enter upon the discussion of the qualifications 
of those freeholders, whose votes had been inva- 
lidated by the decrees of the Court of Session, 
while those decrees were under appeal. The 
committee in the Banffshire case, f which was 
tried during the last Parliament, adopted a 
similar course, and reversed the judgment of the 

* 3 Luders, 366 ; 1 Phillips' Election Cases. See also the 
Kirkcudbright case, 1 Peck. 439. 

t 28th March 1827 — not reported. 
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Court of Session, though the appeal was, at that 
time, on the point of being tried in the House 
of Lords. 

But at all events, pending the appeal from 
the decision of the Court of Session, the rights 
of the parties whom it alSected, are saved. In 
this case it is true that the appeal has been 
suffered to drop, but the evidence which has 
been adduced touching the practice of the House 
of Lords in this respect, proves that the dis* 
missal of it was without prejudice to the right 
of the parties to renew their appeal within a 
limited period. It will be shewn that this step 
has been taken within the proper time, on be- 
half of the magistracy of Dundee, and such 
evidence will be given as will satisfy the Com- 
mittee of the propriety of the motives, with 
which the appeal was both originally abandon- 
ed, and is now again renewed. 
Stat. 16 Geo. But Supposing that Dundee had a right to 
vote at the last election, it is further objected 
to the vote of that Burgh, that the proceedings 
previous to the election of the delegate were 
irregular, that the directions of the act of Par- 
liament, respecting certain preliminary forms, 
to be observed in the delivery and indorsement 
of the precept, have not been attended to, and 
that no election can be held under a precept, 
unless those directions have been rigidly obey- 
ed. It must be admitted, that owing to the cir- 
cumstances of this case, the act of Parliament 
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lias not been throughout observed. But does it 
follow that acts done not in accordance with the 
provisions of the statute are therefore void? 
The 4th section of the act of the 16 Geo. 2, c. 11. 
which has been cited on the other side, contains 
a clause which proves that such was not the in- 
tention of the legislature. The clause runs 
thus : '^ and in case such sheriff or steward shall 
'' neglect to indorse on the back of the writ, 
'' the day he received the same, or shall neglect 
'' to make out his precept, and to deliver the 
^ same to the chief magistmte, within the time 
'' and in the manner above directed, he shall, 
^^ for every such offence, forfeit the sum of one 
^^ hundred pounds sterling to any magistrate of 
^' the borough, to which the precept is not tim* 
'' ously delivered, who shall sue for the same in 
<* the manner hereinafter directed." Now in 
this case it has been shewn that the delivery of 
the precept into the hands of Bell, the chief 
magistrate resiant in the borough, was not 
made until more than three weeks after the re- 
ceipt of the writ by the sheriff. Subsequently 
to that stage of the proceedings, the directions 
of the act of Parliament were strictly complied 
with : the precept was duly indorsed, and the 
meetings for appointing the day of election, and 
for proceeding with the election were duly held. 
So that the sole offender seems to have been 
the sheriff. But the act imposes a penalty on 
him for any neglect or breach of the law, and 
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the statute is satisfied by the exaction of the 
penalty, without proceeding so far as to invali- 
date acts done by him, acting in a merely mi* 
nisterial capacity, on the ground of irregularity. 
It is absolutely necessary that such a construc- 
tion should be put upon this section, since other- 
wise it may well happen that through the obsti- 
nacy of the sheriff, or collusion on his part with 
interested parties, the writ may remain altoge- 
ther unsatisfied. The proper constniction of 
the penal clauses so frequently found in acts of 
Parliament was laid down by Lord Eldon 
in giving judgment on a writ of error from 
the Exchequer Chamber in Ireland to the 
House of Lords. The question was whether 
upon the construction of the statute of 10 
Hen. 7, c. 7., which imposed a penalty of 
100 marks on the mayor of any city or 
town, who should admit any person to be an 
alderman, juror, or freeman, other than such as 
had been apprentices or had continually inha- 
bited the town or city, the admission of a free- 
man who was not so qualified was void. Lord 
Eldon in giving his opinion that it was not, ex- 
pressed himself as follows : ** Now though I ad- 
" mit it to be clear law, that when a thing is 
" prohibited under a penalty, if the thing is 
** done it is void, yet that is only a general pro- 
" position of law, which I apprehend most un- 
" doubtedly admits of this qualification ; that 
*' if it appears to be the mind of the legislature 
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to confine the effect of the prohibition to a 
" penalty, the legislature may be taken to have 
" thought that they sufficiently prohibited and 
" prevented the mischief, by subjecting the 
" party to a penalty, but leaving nevertheless 
'^ the mischievous act done to remain a valid 
" act."* 

Much stress has been laid on a recital in the stat. 14 Geo. 
Stat. 14 Geo. 3. c. 81. as recognising the same ' * * 
effect of the judgments of the Court of Session 
generally, upon the corporate powers of burghs, 
as is ascribed to the decree of that court in re- 
gard to. Dundee. But the statute must be con- 
strued to apply to those decrees only, which 
are not the subject of appeal to a higher tribu- 
\ nal, but final. Until the decree was confirmed, 
it cannot be held to have operated to the de- 
struction of the corporate rights of the burgh ; 
neither could the corporate body, the magistracy 
of Dundee have yielded the right which is in- 
deed reposed in them, but which is in fact, that 
of the inhabitants at large, whose representa- 
tives they are, of expressing their choice of a 
member to serve in parliament, until it should 
be ascertained by the decision of the House of 
Lords, that the Court of Session had judged 
rightly, and that the decree must be followed 



* The editor is not aware of any printed report of this case, with 
a manuscript note of which, under the name of Rex v. Daly, 
(25th May 1826,) he has been favoured by Mr. Adam. 
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by all the usual consequences of a sound and 
yalid judgment. 
Evidence for In suppoTt of the case of the Sitting Member, 
Member!^ the clerk of the Journals of the House of Lords 
was then recalled, and on examination, stated 
that a raiewed appeal had be^i presented to 
the House of Lords in the present session of 
Parliament against the decree of the Court of 
Session on behalf of the magistrates of Dundee ; 
and that the proper recognizances had been en- 
tered into* He also proved, that a petition bad 
been preaented to the House of Lords by the 
Petitkmer in this case, praying that the House 
would not receive that appeal^ but that no order 
bad been made by the House on that petition. 

Mr. Chriartopl]^^ Kerr^ the town clerk of Bun* 
dee, proved that the precept for the elation of 
a commissioner for Dundee, was delivered by 
the sheriff's officer on the 37tb July, to the 
chairman of the mating of interim managers in 
Dundee — that it was, on the 16th August, 
placed in BeiFs hand& by the witness — that 
Bell indorsed it on the 16tb — and that a meet- 
ing for fixing the day of elei^ion was called for 
the l&tk The 21st was fixed for election, and 
Bell was then elected. The witness also stated 
that, at the election of dean of guild in Septem- 
ber 1827, when Kay and Lindsay were candi- 
dates, it was considered unnecessary, by the 
friends of Mr. Lindsay, to enter into a scrutiny 
of the votes given for Mr. Kay, in consequence 
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of the disqualification of Kay for the office : and 
that it was a point made at the trial of the com- 
pliunant, before the Conrt of Session, which 
candidate had the majority of votes at the 
guildry election in 1827. The witness also 
stated^ that since the decision of the Conrt of 
Session, the annual election to the corporate 
offices had taken place as usual. 

On his cross-examination, he stated that the 
arrival of the precept in Dundee on the 27th of 
July, was a matter of general notoriety, and that 
he had no doubt that Bell was cognizant of the 
fact of its arrival. 

The counsel £w the Sitting Member having 
summed up this part of the case, the counsel 
for the Petitioner replied. 

The argument on the other side has been di- p^Jl^^^g^' 
rected to shew that the corporation of the burgh in reply. 
of Dundee, if it did not exist for some purposes, 
at least existed for others. But the conduct of 
its members with respect to the petition for in- 
terim managers, and the petition for a new war* 
rant from the crown, and their complete aban* 
donment of all exercise of any corporate an* 
tbority, leaves no room for such a conclusion . 
But even conceding that it existed for the pur- 
pose of electing a representative, still the offi- 
cers of such corporation must proceed in respect 
of such eleetk>n with the same regularity which 
is prescribed to those of corporations generally. 
If Bell, therefore, had any right to indorse the 
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precept, and to proceed to convene meetings for 
the election at all, those acts should have been 
done by him, as soon as he knew of the arrival 
of the precept in Dundee, which, from the evi- 
dence, must have been on the 27th of July. 
It has been the practice of Committees, when 
called on to reverse the decision of a court, to 
enquire whether the party applying has used 
due diligence in obtaining the decision of a su- 
perior . court of law. In the Ayrshire case,* 
which has been cited as an authority upon which 
the Committee would act in going into the dis- 
cussion of the facts submitted to the Court of 
Session, and reversing the decision of that court, 
the Committee, by their resolution, recognized 
that principle. In this case, it appears from 
the dismissal of the first appeal for want of due (. 
prosecution by the appellants, that due dili- 
gence has not been shewn by that party in ob- 
taining the decision of the House of Lords. 
The Banfishire case,t which has also been cited, 
is a remarkable instance of the danger of inter* 
fering with the decision of the Court of Session 
on a branch of law with which. the judges of 
that court must be particularly conversant. In 
that case the parties had appealed to the House 
of Lords from the decree of the Court of Ses- 



. * 3 Luders,366; 1 Phillips' Election Cases, 19; see also the 
Banffshire case, 28th March 1827. 

1 28th March 1827. 
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sion^ and pending the appeal, the matter was 
brought under the cognizance of a Committee 
of the House of Commons. That Committee 
thought fit to enquire into the merits of the de- 
cision of the court, and ultimately came to a 
conclusion directly opposite to the judgment 
below. After an interval of very few days, the 
House of Lords gave judgment in the appeal, 
and confirmed the decree of the Court of Ses- 
sion. The conduct of the Conimittee which sat 
on the election for the Craill * district of burghs, 
presented a far safer precedent for the adoption 
of the present Committee. In that case, an ap- 
peal was pending against the decision of the 
Court of Session ; but notwithstanding that fact, 
and the additional information laid before the 
Committee, that on the very next day judgment 
would be pronounced in the House of Lords, it 
was resolved, that the Committee ought not to 
proceed to the discussion of the merits of the 
election, which the decree of the Court of Ses- 
sion had sustained. 

In answer to the objection to the competency 
of the complaint to the Court of Session, as be- 
ing out of time, it is sufficient to answer that 
the grievance done was not on the 3rd but on 
the 8th of October, and that a complaint pre 
sented on the 8th of December, within two 
months from the occurrence of the cause of 

* March 14, 1827. 
D 
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complfkint must have been in time.^ But upon 
this question, as well as upon that of the ne- 
cessity or propriety of remitting the case to the 
Jury Court, the Lords of Session have decided, 
and to them must be left the exercise of a just 
discretion in matters peculiarly within their 
cognizance. 

Decision . The Committee resolved that the town of Dun- 

dee had no right to send a delegate to vote at 
the late election of a member to serve in Par- 
liament for the Forfer district of Scotch Burghs. 
The counsel for the sitting member thcaot pro- 
ceeded to open the residue of his case. 

Counsel for The decisi(m to which the Conunittee has 

Sitting Mem- 
ber, just come^ has deprived the Sitting Member of 

the majority. Each candidate now has the 
votes of two burghs ; the Petitioner has the vcrfied 
of Forfar and of Gupar> and the Sitting Mem^ 
ber those of Pertb and St., Andrews ; but the 
petitioner, having the vote of the presiding 
Burgh, isi^ by the casting vote which belosigs to 
it in case of equality, placed in a majority. It 
wiU^ however,, be shewn that tibe Petitioner can- 
not take advantage of his majority : first,, be^^ 
cause be is disqualified from sitting in Parliat 
ment by the violation of the Treating Act ; se* 
condly, because he is rendered incapable of 
sitting by an infiraction of the common law oi 
Scotland, and the statute law of Great Britain, 

* See Wight, p. ^37. 
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in having obtained his f eturo by mea&s of bri- 
bery ; and thirdly^ because it will be proved 
even if bribery is not iMrought home to the Pe- 
titioner himself, that some of the votes, by which 
the delegate for Forfar was placed in the ma- 
jority over his opponent, have been obtained 
by bribery, and most be strack from the poll. 

With regard to tl^ first point, it will be argued stat. 7 & 8. 
Ihat the stat. 7 & 8 WilL 3. c. 4. does not apply ^^^ ' ^e^i ' 
to Scotland, and it ce? tamly must be conceded, <?' the sit- 

*' ting Member. 

that as this act passed before the nnion of the 
two countries, it mui&t be considered as an En- 
glish act of Parliament, and miquestionably 
conld not affect a Scotch election, unless other 
l^tatates of the United Kingdom of Great Bri- 
tain, or the Act of Union, which of course forms 
pari of the constitution of Great Britain, hav^ 
inccorporated the law of England on this sub- 
ject into the etection law of the two kingdoms 
when united. But this incorporation has in fact 
been ^fected by the statute, Ann. c. 7. s. SO. 
which renders it necessary for every member of 
the House of Commons to vacate his^ seat, s<y 
often as he a^^eepts a new office under the crown. 
By that s^tion it is '* enacted and declared, Hbust 
" every pefsoA disabled to be elected or X^^ sit or 
^"^ vote in the Hous^ of Commons of any Parlia- 
'' mentofEi^tand^shaUbedi^bledtobeetected, 
" or to sit Of vote in the House of Commons <A 
" gmy Parliament of Great Britain." This is 
declared to be the taw : it is hat enacted de HsWtf 

D 2 
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but the statute is declaratory of the law as it 
stood before it was explained and enforced by 
anew enactment. It will not be denied that 
in the 6th year of the reign of Queen Anne, a 
person elected for any place in England, who 
had obtained his election through treating, was 
disabled to sit or vote in the House of Com- 
mons in England ; and if he was so before the 
union, this statute declares that he is disabled 
to sit or vote in the Commons House of any 
Parliament of Great Britain. 

The statute 7 & 8 Will. 3. is a highly reme- 
dial law ; it was passed in order to prevent 
practices which the legislature in the preaiuble 
states to be destructive of the constitutii9n of 
Parliament and freedomi of election, and it 
ought . undoubtedly to receive the most liberal 
construction. Every man who does that which 
is destructive of the constitution of the House 
of Commons, must be pl-evented from sitting in 
that house if he can be brought within the 
words of the law ; since it is impossible to con- 
ceive that Parliament should have intended to 
keep a strict guard over the purity of the repre- 
sentatives for England, but that the Scotch mem- 
bers should be allowed to obtain their seats by 
means of treating and entertainments. The sta- 
tute of Anne says, that every person disabled 
to sit in the Parliament of England shall be 
hereafter disabled to sit in the Parliament of 
Great Britain ; it is therefore, the person who 
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has treated, the person who has given entertain- 
ments in order to procure his seat, not the person 
only who has treated and given entertainments 
in England who is incapacitated. The other pro- 
visions of the act apply to both kingdoms alike, 
except those, which in their nature are of neces- 
sity confined to England. It will not, for in- 
stance, be contended, that an English judge or 
a commissioner of customs in England could 
pretend to be elected for a place in Scotland, 
and maintain his right to represent that place in 
any Parliament of the United Kingdom, since 
persons holding those situations were disquali- 
fied by the law of England before the Union to 
sit in the English Parliament. 

. It will be a corroboration of the argument in 
favour of the general position, that no one who 
is dii^qualified with respect to England shall be 
entitled to sit in the Parliament of Great Bri- 
tain, if it can be shewn that, as justice indeed 
would require, no person disqualified from sit- 
ting in the Parliament of Scotland has been since 
the Union entitled to sit in the Parliament of 
Great Britain. As between England and Ireland 
this is the case. No one who was disqualified 
by law in Ireland before the Union, can now sit 
in the Parliament of the United Kingdom, for 
any borough or place in Ireland or in England, 
and no one who was disqualified by the parlia- 
mentary law of Great Britain, can sit in the Par- 
liament of the United Kingdom, for any place in 
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Ireland. * The mme stmn runs through the 
provisionB made on both the Uuious ; they adopt 
the disqualifications of both the component parts, 
and they apply these disqualifications to the 
united whole. The act of Union with Scotland, 
which was passed in the 5th year of the reign 
of Queen Anne, c-8. s. 12. recites an act passed 
in the Scotch parliament in February, 1707. 
The Scotch statute is founded on the following 
recital : ** Our sovereign Lady, considering that 
** by the twenty-second article of the Treaty of 
" Union, as the same is ratified by an act passed 
" in this session of Parliament, upon the I6th 
" day of January last, it is provided by virtue 
" of the said treaty, that forty-five shall be the 
** number of the representatives of Scotland in 
** the House of Commons of the Parliament of 
" Great Britain ; and that the said forty-five 
'^ members of the House of Commons be named 
^' and chosen as by a subsequent act in this pre^ 
'' sent session of Parliament in Scotland should 
" be settled, which act of Parliament is hereby 
*' declared to be as valid as if it were a part of, 
<* and engrossed in the said treaty/' In the 
subsequent statute of the Scotch Parliament^ 
which is referred to in this recital, and which is 
itself by the 13th section of the act of Union in- 
corporated with, and made part of the articles of 
Union, the following provision or declaration is 

* 41 Geo. 3. cap. 52. ss. 1, 2^ 3. 
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contained : ''also declaring that none shali be 
" capable to elect or be elected to represent a 
" shire or bui^h in the Parliament of Great 
** Britain, for this part of the United Kingdom, 
" except such as are now capable by the laws 
'' of this kmgdom to elect or be elected as com- 
^' missiouers for shires or burghs to the Parlia* 
" ment of Scotland." Here then, is the reci* 
procity which would naturally attend the union 
of the two countries ; this statute provides that 
none but those qualified to sit in the Parliament 
of Scotland, shall be capable of sitting in the 
Parliament of Great Britain ; as the 6th Ann. 
c. 7. s. 30. provides, ^^ that none shall be capable 
^^ on the English side to sit in the Parliament of 
" Great Britain, but such as are capable of sit- 
** ting in the Parliament of England." These 
are the statutes which, it is contended, bear out 
the proposition that the disqualifications, which 
belong either to Scotland or to England, shall 
alike prevent a man frcnn sitting in the Parlia- 
ment of Great Britain, * and upon the proper 
construction of which, it is submitted that it is 
only necessary to ratablish, that the disquali- 
fication imputed to the Petitioner, is one which 
was imposed by the statutes and parliamentary 
law of England, previous to the Union, in order 

* This eligibility for the Parliament of Great Britain is confined 
to persons who would have been previously eligible for the Parlia- 
ment of Scotland, and also for that of England. 1 Roe, p. 93. 
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to disqualify him for the Parliament of the 
United Kingdom. 

In the absence of any decision on this point, 
it becomes material to consider the opinions of 
those eminent persons whose writings may be 
said to have formed the code of Scotch parlia- 
mentary law, on all questions which are sub- 
mitted to the decision of a committee. Mr. 
Wight, * a writer of acknowledged authority, 
when treating of the persons entitled to be 
elected commissioners for shires in Scotland, 
says, " by the statute of the 6th Anne, cap. 7. 
" sec. 30,, it was enacted that every person dis- 
^* abled to be elected, or to sit, or vote, in the 
'* House of Commons of any Parliament in 
" England, should be disabled to sit or vote in 
" the House of Commons of any Parliament of 
*' Great Britain ; it becomes therefore necessary 
*' to state who was disabled by the laws in force 
** in England at that time, as well as by any new 
" regulation that may have been made in this 
** respect by the subsequent British statutes." 
Even if Mr. Wight had gone no further than 
this, and had not proceeded to enumerate acts 
of Parliament, prior in point of time to the act 
of union, as being the foundation of the disquali- 
fication of persons coming within those acts of 
Parliament, it would have been sufficient to shew 
that his opinion was, that the laws of England 

* P. 290. 
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had been adopted into the parliamentary law of 
Great Britain, by virtue of the statute 6 Anne, 
c. 7. 8. 30. But he goes on to say, * " By dif- 
ferent statutes, none of the persons concerned 
in the management of any duties or taxes im- 
posed since the year 1692, except the commis- 
sioners of the Treasury, nor the commissioners 
of prizes, sick or wounded, transports, wine li- 
censes, navy victualling offices, secretaries, or 
receivers of prizes, comptrollers of the army 
accounts, agents for regiments, governors of 
plantations and their deputies, officers of Mi- 
norca or Gibraltar, officers of the excise and 
customs, clerks or deputies in the several 
offices of the Treasury, Exchequer, navy, vic- 
tualling, admiralty, pay of the army or navy, 
secretaries of state, salt, stamps, appeals, wine 
licenses, hackney coaches, hawkers and ped- 
lars, nor any persons that hold any new office 
under the crown, erected since 1705, are capa* 
ble of being elected." Now, on what ground 
does Mr. Wight say, that persons holding these 
offices, are incapable of being elected to the Par- 
liament of Great Britain, but this, that they come 
within the words of the 30th section of the sta- 
statute of the 6th Anne, cap. 7., as being " per- 
" sons disabled to be elected, or to sit or vote in 
** the House of Commons of any Parliament of 
" England," and that by that section, disabili- 

* P. 294. 
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ties imposed by prior English statutes on per- 
sons seeking to be members of the Parliament 
of that comitiy, are imported into the law of bbth 
kingdoms when wiited ? He has given here three 
different instances of statutes^ passed before the 
union by an English Parliament, incorporated, 
in his opinion at least, by the statute of Anne 
into the parliamentary law of Scotland. But 
he goes on to say further,t " In order to pre- 
** rent bribery and undue influence, it was enact- 
'* ed by the stat* 7 & 8 Will. 3. c. 4- that no can- 
'^ didate after the ordering or issuing the writ for 
" election, should by himself or by any other 
** means for his behoof, give any money, meat, 
'' drink, entertainment or provision to his elec- 
** tors, or promise to give any present, gift, re- 
** ward, or entertainment eidier to particular 
** persons, or to any county, city, town, or place 
^"^in order to his being elected; and that all 
*^ persons offending in that respect, should be 
'^ disabled and incapacitated to sit in Parliament 
** for such county, city, town, or place in con- 
" sequence of such election/' And having thus 
set out the English treating act, he adds, '' This 
^' statute was well calculated to restrain a most 
pernicious practice ; but every day's experi- 
ence shews that little regard is paid to put- 






♦ See 5 W. & M. cap. 7, sec. 57 ; ll and 12 W. 3. cap. 2, 
sec. 150, et seq. ; and 12 and 13 W. 3, cap. 10, sec. 89, et seq. 

tP.301. 
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'' tiog it ki execution." It should be borne in 
mind that Mr. Wight was writing a treatise cm 
the Election Law of Scotland exclusi^y, and 
only making use of the law of England as it 
formed part of the Scotch parliamentary code. 
The expression of his regret at the daily infrac- 
tion of the provisions of the Treating Act proves 
that in his opinion it might and ought to be put 
in execution in his own country. 

The authority of Mr. Bell's work,* is equally 
strong on this point. That writer says, *^ it is 
'' a general rule that nbne can be elected but 
^^ those who can elect ; yet it does not hold that 
'' all those that can elect may be dected ; for 
'' by the statute obtain disabilities to the power 
'^ of being elected are established, which do not 
'^ go the length of depriving them of the power 
" of electing. By the 6 Ann. c. 7. s. 30. it is 
^' enacted that every person disqualified to be 
^^ elected in the House of Commons in England 
*^ shall be disqualified to be elected to the House 
'^ of Commons of Great Britain. This statute, 
^^ therefwe, as well as some British regulations 
^* affect this question, and it is necessary to 
•< examine them." The author, who is txeattng 
exclusively of Scotch Counties and Scotch 
Burghs, refers to the stat. 6 Ann. c. 7* s. 30. as 
disqualifying a class of persons to be elected 
members for the kingdom of Scotland. Mr. 

• Bell on Elections, p. 450, 
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Conneirs work^ is also an authority to the same 
effect. 

The act is a remedial act, and the mischief 
which it was intended to remedy, requires 
that it should be extended to each constituent 
part of the empire ; and this construction being 
warranted by the authorities already cited, it 
remains only to apply the evidence to be ad- 
duced in support of the allegations contained 
in the lists of votes objected to, to this interpre- 
tation of the law. 
Counsel for 'j^g couuscl for the Petitioner here interposed 

the Petitioii- ^ *^ 

er. with the following argument : — 

' At this stage of the proceedings on the other 
side, it becomes necessary on behalf of the Pe- 
titioner to take the earliest possible opportunity 
of objecting to the admission of any evidence 
founded upon the statute 7 & 8 Will. 3. c. 4., 
because, as it will be shewn that the provisions 
of that statute do not apply to Scotland, accu- 
sations may be made, to which, if they do not 
charge the infraction of existing laws, no de- 
fence will be necessary. It is remarkable, that 
not a single instance has been cited, in which 
the extended operation of that act, contended 
for on the other side, has been recognized. It 
is admitted, that the provisions of that statute 
cannot be extended to Scotland, except by the 
general words of the statute of Anne. It be- 

* Connell on the Election Laws of Scotland, pp. 286, 7. 
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comes therefore material to observe the general 
purport of the latter statute. It is entitled " An 
Act for the security of Her Majesty's person and 
government, and of the succession of the crown 
of Great Britain in the Protestant line." It 
enacts, that Parliament is not to be dissolved by 
the Queen's death, but to continue sitting after 
that event,* that Parliament is to meet after a 
certain time,t that the Lords Justices are not to 
dissolve Parliament without direction : J all these 
are general subjects of enactment, with reference 
to that Parliament. Then in section 25, it is 
enacted, " That no person who shall have in his? 
" own name, or in the name of any person or 
" persons in trust for him, or for his benefit, any* 
" new office or place of profit whatever under the 
^ crown, which at any time since the 25th day 
** of October, in the year of our Lord, 1705, has 
" been created or erected, or hereafter shall be 
'/ created or erected, nor any person who shall 
" be a commissioner or sub-commissioner of 
** prizes, nor any comptroller of the accounts of 
" the army, nor any commissioner of transports, 
" nor any commissioner of the sick and wound- 
** ed, nor any agent for any regiment, nor any 
*/ agent for any wine licences, nor any governor 
*.* or deputy- governor of any of the plantations, 
" nor any commissioner of the navy employed 
" in any of the outports, nor any person having 

* Sec. 4. fSec. 5. J Sec. 17. 
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any pension from the Crown during pleasure, 
shall be capable of being elected, or of sitting 
or Toting as a member of the House of Com* 
mons in any parliament which shall be here- 
^ after svmmoncd snd hcAden." It &en enactsy 
thai if any person, being a member^ shall ac- 
cept an office of profit from the crown, during 
. such time as he eontinnes member, his election 
sfaaU be Toid : and at the end of the statute is 
finrnd the 30th section, so much relied on by the 
other side^ Then follows a sectioo^^ which pro* 
tides, ^' that no person who is a commissioner 
for disposing of the smns arising to ScoUand^ as 
an eqnivalent upon the agreratient, and for ther 
purposes mentioned in the articles of union of 
the two kingdoms, shall be disabled from sit* 
ting in Pariiament." The whole object of the^ 
statute, when all the clausesr are considered, is' 
to apply itself to certain disabilities, which arise* 
out of the holding any office created under the* 
particular circumstances therein specified,, of 
coming within the specific wwds, either of the 
former act of Padiament, on which the first 
disabling clauset is fo«ided,.or of any preceding" 
enactment,, which disqualified persons, who bdid" 
and executed partknlar offices in Engiaoid; 
Upon a due construction of the act therefore, 
with reference t& the subject matter of it, it 
will be found impossible to come to the condu- 

♦Sec. 31. f Sec. 26. 
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mon that the general words of the SOth section 
are to be so far extended as to introduce the 
proyisioDs of a statute, which creates an inca- 
pacity consequent upon a species of offence, 
which is not even indirectly made the subject of 
enactment in any previous or subsequ^st see- 
tion of the act. 

The uninterrupted usage tluroughout a period 
ai 123 years which haye elapsed between the 
passing of the act of Anne and the present time, 
during which the provisions of the statute 7 & 8 
Will. 3. have never been deemed applicable to 
Scotland, is a good criterion of the intention of 
tl^ legislature ; and in the North Berwick case,* 
evidence of usage was received, in order to shew 
that a certain office had never been considered 
to be within the words of this very act of Anne. 
It will appear also frota the history of this act ai 
Parliament that the discussic»i which arose upon 
the enactment of it, related entirely to the hold* 
ess of offices and places of parofit, and had no 
reference to the introduction of the provisions of 
the statute of WHliam III. 

Hie treatise of Mr. Wi^t enumei ates ameiigst 
the sources of disqualification of candidates fef 
Scotch cofunties and bur^s many oi the offices, 
the regulation of which, in conneetion with seats 
in Parliament,, is the particular object of the sta^ 
tute of Anne, and it may be conceded to Ins aflh» 

« 2 Doug. 444. 
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thority, that the statute of Anne applies to the 
whole kingdom without any distinction the dis- 
qualification attached to the possession of those 
offices ; but it is not therefore to be inferred that 
it was the opinion of the learned author that the 
statute of William III. applies to Scotland as well 
as to England. The inference indeed is of an 
opposite character, for after an enumeration 
of several provisions, which apply to Scotland 
only, followed by an enumeration of those which 
affect England alone, as for instance the qua- 
lifications in point of property requisite for the 
representatives of English county and borough 
members respectively, the provisions of the sta- 
tute of William are introduced without the least 
intimation of any opinion that they extend to 
both kingdoms alike. In the work of Mr. Bell 
is found a most minute enumeration of all the 
statutory provisions, which in the opinion of the 
writer, imposed disabilities, either directly or in- 
directly, with reference to elections in Scotland, 
but without the most remote allusion to the dis- 
ability which is now. for the first time sought 
to be engrafted upon the parliamentary law of 
Scotland. 
6 Ann. c. 7. But independently of all consideration of the 

purport of those clauses which precede the 30th 
section of the statute of Anne, it is material to 
observe that immediately after that section fol- 
lows a clause of exception, which is intended to 
qualify the effect of the preceding general clause. 
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The purport of this clause of exception is to 
exempt persons holding certain public offices 
therein specified, from those disabilities which 
had been by the preceding sections imposed on 
the possessors of the offices enumerated in those 
^ections ; and the fact, that it constitutes an 
exception out of the provisions of the 30th sec- 
tion, and contemplates disabilities arising froili 
offices only, affords a forcible argument to shew 
that the 30th section was intended to apply to 
similar disabilities, and those only. That sec- 
tion must be construed as embracing every case 
not specifically provided for in the preceding 
enumeration of offices, and the object of the 
exceptive clause must have been to prevent the 
general words of the preceding section from 
having any effect on the particular class of 
offices thereby exempted. The introduction 
of that exception, relating, as it does, wholly to 
offices, proves indisputably that the general 
words of the 30th section, which it is meant 
to qualify, cannot properly be interpreted as in- 
troductory of a subject so wholly distinct, as 
that of treating. 

t So far indeed was the legislature from consi- 
dering any section in this act, as extending dis- 
abilities which prevailed in England, other than 
those arising from the possession of offices, to 
Scotland, that other and much more recent sta- 
tutes * have been passed, in order to extend the 

* 2 Geo. 2. c. 24. and 16 Geo. 2. c. 11. s. 33. 

£ 
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English law, as to giving money, to Scotch elec- 
tions, which would have been unnecessary if the 
provisions of the act of William in that respect 
had been extended to Scotland by the general 
words of the statute of Anne. It is submitted, 
therefore, that, as the statute of William has not 
in any one instance, been held to be applicable 
to a Scotch election, (which could hardly have 
been the case, had not the law been considered 
as clear on the point,) the Committee will do well 
to adopt the usage t>f more than a century as 
their guide to a proper construction of the sta- 
tute, and decide, in conformity with that usage, 
that the statute of William cannot now, for the 
first time, be so extended. 

The counsel for the Sitting Member replied ; 
Counsel for With regard to the suggestion made on the 

the Sitting ^ 

Member, in Other sidc, that the remarks of Mr. Wight on the 

reolv 

statute of William are applicable to England 
only, and not to Scotland, it seems hardly pro- 
bable that a Scotch advocate, writing a treatise 
on Scotch law, for the use of the Scotch public, 
should fill his pages with a statement of the law 
of England, or with his regrets at the disregard 
of a branch of that law in another country, where, 
if such was the fact, he could hardly be aware of 
it. To the construction by which it is sought 
to extend the operation of the 7 and 8 William 
3. cap. 4. by applying to it the terms of the 
30th section of the statute of Anne, it has been 
objected that the general words of that section 
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must be construed as referring only to the sub- 
ject matter of the statute of which it forms a 
part, namely to the disabilities arising from the 
possession of offices : but if that objection be 
well grounded, the section is mere surplusage, 
since, independent of the previous enumeration 
of offices in detail, the 25th section of the sta- 
tute contains words sufficiently general to cover 
any omission which might have been made in 
that enumeration. It enacts, ** that no person 
'^ who shall have, in his own name, or in the 
*^ name of any person or persons in trust for him, 
^^ or for his benefit, any new office, or place of 
** profit whatsoever, under the crown, which at 
*^ any time since the 25th day of October, in the 
'* year of our Lord 1705, have been created or 
" erected, shall be capable of being elected, or 
'^ of sitting or voting as a member of the House 
^* of Commons, in any parliament which shall 
** hereafter be summoned or holden/' The in- 
ference then clearly is, that all existing offices 
having been provided for by different sections 
of the statute, and a// offices of modem creation 
comprehended in the 25th, the words of the 30th 
section refer to disqualifications arising from 
difierent sources ; and it is remarkable, that, in 
the North Berwick case,* the argument for the 
Petitioner, who sought to prove the Sitting 
Member ineligible, as having^, at the time of 

* 2 bougl. 426. 
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election, held the office of Clerk of the Pipe, 
rested entirely on the general words of the 25th 
section, without any allusion to the terms of the 
30th, the office in question not being specified 
by name in the act. 

The neglect of the due execution of this act, 
to which Mr. Wight alludes in terms of regret, 
is a sufficient answer to the argument which has 
been built on the absence of any previous deci- 
sion on this point: and, in reply to the remarks 
made on the other side, touching thehistory of the 
actof Anne,it appears that the great object which 
occupied the legislature at the period of the 
enactment of this statute, was the attainment of 
some efficient method of purifying the House of 
Commons, and the preservation of the due exer- 
cise of the elective franchise. Undoubtedly, the 
exclusion from the House of Commons of per- 
sons holding offices and pensions under the 
crown, might have that effect: but it is not, 
therefore, a violation of any sound rule of con- 
struction to assert, that Parliament, in using 
words large enough to comprehend another, and 
not less prevalent source of corruption, which 
would be even more prejudicial to the impar- 
tial expression of the choice of the elective body, 
intended to regulate that also. It is impossible 
to suppose that the legislature, in a statute 
passed subsequent to the union of the two 
countries, can have contemplated the subject of 
eligibility and ineligibility with respect to one 
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branch only of the empire ; or that it was in- 
tended that the man who, by a violation of the 
treating act, should render himself incapable of 
representing any place in England, should be 
able, by crossing the border, and a repetition of 
the same conduct, to render himself competent 
to sit for a Scotch county or burgh. The spirit of 
the statutes, and the wide extent of the mischief 
which it was intended to suppress, alike require 
that they should receive a liberal construction. 

The Committee resolved : 

That it is the opinion of this Committee, that Decision, 
the statute 6 Anne, cap. 7, sec. 30, extends the 
statute 7 and 8 Will. 3, cap.. 4, to Scotland. 

The counsel for the Sitting Member pro- Counsel for 

° '^ the Sitting 

ceeded to open the evidence intended to be Member, 
adduced in support of the allegations of bribery 
and treating ; and contended that an offer to 
bribe by a candidate, was such a distinct viola- 
tion of the law of Parliament as to subject the 
party so offending, if not to the penalties, at 
least to the civil disabilities imposed by the 
bribery act ; and that the same strict proof 
which would be necessary to support an action 
for the penalties incurred by an infringement of 
that act, was by no means necessary, in order 
to disqualify the party offending for a seat in 
Parliament. At common law the offer to bribe 
was as penal as the offence when completed ; 
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the result of the offer was immaterial, if the 
mens rea of the party offering the bribe could be 
established ; and the exposition of the law on 
this subject by Lord Mansfield was to the same 
effect.* 
£yideiice. Evidence was then adduced on the part of 

the Sitting Member, which went to prove lavish 
entertainments given by the acknowledged agent 
of the Petitioner, in the burghs of Cupar and 
Forfar, and that the voters for the delegates for 
those burghs, with others of the inhabitants, 
partook of them. There was also proof of one 
entertainment given by the Petitioner at Forfctr, 
after the election of the delegate, at which the 
delegate for that burgh was a guest ; and evi- 
dence was given of offers of bribes to several of 
the voters at Forfar and at St. Andrews, by 
persons whom it was attempted to connect with 
the Petitioner as his subordinate agents. 

The returning oflScer, the town clerk of For- 
far, the presiding burgh, produced the records 
of the election of the delegate for that burgh, 
from which it appeared that Brown, the dele- 
gate, had a majority of ten to nine over his op- 

* R. V. Vaughan, 4 Burr. 2494 ; see also R. v. Plympton, 
2 Lord Raym. 1377 ; 2 Inst. 377 ; Wight. 346. Sulston v. Nor- 
ton, 3 Burr. 1235, and Bush v. Railing, Sayer's Rep. p. 289. 
It was stated by Mr. Adam, and admitted on the other side, that 
the case of Barnstaple, 1 Peckw. 90, was no authority against 
this statement of the law ; Sir John Stewart, who was the nomi- 
nee of the petitioners in that case, having always treated the re- 
port as erroneous in that respect. 
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poaent, and that the provost, who was the 
defeated candidate, declared, that in case of an 
equality, his casting vote should be given in 
favour of himself. The witness also proved from 
the minutes of the election of the member to 
serve in Parliament, which he produced, that 
public notice was, on that occasion, given on 
behalf of the Sitting Member, that the Peti- 
tioner was disqualified, on the ground of treat- 
ing, and other acts amounting to bribery ; and 
that the provost of Forfar tendered his vote, in 
case he should be found to have a vote as dele- 
gate, in favour of the Sitting Member. 

In summing up the evidence on this branch of Connflei for 
the case, the counsel for the Sitting Member ber. "^ *"* 
submitted that, at all events, the Sitting Mem- 
ber had entitled himself to a decision, pronounc- 
ing the election to have been void. He endea- 
voured further, in order to give the return to the 
Sitting Member, who had now been placed in a 
minority by the decision respecting Dundee, to 
alter the poll at the election of the delegate for 
Forfar, so as to give an actual majority to the 
provost, or to call into operation his own casting 
vote, which would have insured his election as 
delegate, and consequently, at the final election, 
have given the vote of that burgh to the Sitting 
Member : first, by deducing from the evidence, 
that one or more of the voters for the delegate 
were bribed, in the limited and common accep- 
tation of the word ; or secondly, that they had 
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partaken of such treating as amounted to 
bribery. 

In support of the first conclusion it was con- 
tended that the offers of bribes proved in evi- 
dence amounted in law, upon the authority of the 
cases cited in the opening of this part of the case, to 
bribery, and were suflSciently established to lead 
to the conclusion, that bribes had actually passed. 
In support of the second, it was argued, that the 
limited construction generally put on the word 
bribery, was contrary to the etymological sense 
of the word, which, in its true sense, meant 
the giving of food, as well as money, for an un- 
due purpose ;* and that this was the true parlia- 
mentary exposition of the term, appeared as well 
from the resolution passed by the House of 
Commons in 1677, upon which the statute 7 and 
8 Will. 3, c. 4. was founded, in which the 
House declared, that the giving of meat or drink 
to the amount of 10/. was bribery, as from the 
statute of William itself, in which the words 
" money, meat, drink, entertainment, or provi- 
sion," are coupled together iii the same clause, 
and the giving of either made equally penal.. 
Upon' this construction of the resolution and of 
the statute, it was contended, that, although the 
statute visited the commission of the offence 
upon the party giving the entertainments alone, 
and not upon the party receiving them, yet as 

* Johnson's Diet. tit. Bribe. 
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both, the one expressly, and the other by impli- 
cation, treated the offence as bribery, and as 
bribery by the common law, recognized by sub- 
sequent enactments, was penal on both parties, 
the voter must be disqualified by accepting, as 
well as the candidate by giving entertainments. 
The case of Aldborough,* tried in the year 1696, 
the same year in which the statute of William 
was passed, in which the candidate, having been 
guilty of treating, the resolution of the commit- 
tee not only disqualified him, but also deprived 
the borough of the elective franchise for a year, 
and those of Mitchell t» Boston J, 1st Wey- 
mouth §, and Steyningll, were referred to as au- 
thorities for this position. 

The vote of Brown, the delegate for Forfar, 
was, it was maintained, either bad in itself, as 
being vitiated by the entertainment of which he 
had partaken between his own election as dele- 
gate, and the election of the member, or must 
be considered as thrown away, since the notice 
of the disqualification of the Petitioner, even if 
insufficient with regard to other voters, must be 
sufficient as against him, who had been proved 
to have taken a part in that which was suggested 
as the ground of disqualification. 

* llJourn. 599, 632. 

t 10 Joum.469. t 17 Joum. 644. 

§ 17 Journ. p. 664. and 2 Peckw. 198, 9. 
II 13 Joum. 481 ; and see 1st Clififord's Southwark case, 164, 
167. 

P 
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Counsel for The counsel for the Petitioner, in reply, con- 
tended that no proof having been given of the 
acceptance of bribes offered , even supposing the 
fact of offers being made, was established ; the 
Ibmv, as laid down in Bagg's case,* fion officii qf- 
fectus nisi seqtiatur effectus^ was applicable ; and 
that no electors could be affected by the con- 
duct of a candidate to which they were not par- 
ties. In answer to the arguments by which it 
was sought to extend to the electors who par- 
took of entertainments given by the candidate, 
the disqualification imposed upon the candidate 
alone by the 7 & 8 Will. 3, cap. 4., it was replied 
that a different interpretation had been put upon 
the effect of that statute by the legislature, since 
it had been thought necessary to pass another 
statute, the bribery act,f in order to impose pen- 
allies on parties receiving money for their votes, 
while the giving of money was expressly speci- 
fied in the act of William, and made penal on 
the candidate himself. 

The Committee resolved : 

That it appears to this Committee, that 
the Honourable Colonel Ogilvy was 
guilty of treating at the last election for 
the Forfar district of Scotch burghs. % 

♦ 1 1 Co. Rep. 98. b. 

t 2 Geo. 2. c. 24. 

t This resolution was not repbrted to the House. 
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That the Honourable John Stuart Wortley 
is not duly elected a commissioner to 
serve in this present Parliament for the 
district of burghs of Forfar, Perth, Dun- 
dee, St. Andrews, and Cupar. 

That the last election of a commissioner to 
serve in this present Parliament, for the 
said district of burghs of Forfar, Perth, 
Dundee, St. Andrews, and Cupar, is a 
void election. 

That the petition of the Honourable Donald 
Ogilvy, of Clova, does not appear to this 
Committee to be frivolous or vexatious. 

That the opposition to the said petition 
does not appear to this Committee to be 
frivolous or vexatious. 



London : 

Printed by Littlewood and Co, 
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^he Clerk read tlie Issues.* 

Mr CocKBURN. — My Lord, and Gentlemen of the Jury, In this actioii 
of damages, the pursuer, Mr Paterson, requires repai'ation at your 
bauds against the defender, Mr Shaw, for a series of libels, which, if you 
believe were not warranted by fact, certainly deserve to be visited by da- 
mages, which, whatever may be their amoiint» it U impossible can be 
thought too severe. If, on the other hand, you are of opinion that the 
statements were not libellous, exactly the opposite conclusion must be 
drawn. In judging of this case, it is unnecessary for me to say one word 
with respect to the situation in which I come into this Court Nobody 
who has been living in this city for some time past but has heard va- 
rious statements connected with the subject-matter of this action, to- 
gether with the exaggerations given by the partialities of the friends of 
both parties. Although I am certain that your minds, set apart from 

^ Ste Appendix, p* 72* After tbefe iwuci had Been prepared, tlie L»d Chief 
Commissioner intimated a dpubt, whether the action was maintainable as appear* 
ing from the facts set 'forth In the summons, and the pursuer^s statements on the 
record. It was therefore remitted to the Court of Session to decide this point* 
^hen the case came before flie Lord Ordinary, Mr Shaw entered a nalnnta im ibo 
record, bearing, " that the defender, who was anxious that the case should proceed 
to trial, and that an investigation of the whole circumstances should take place 
without delay, had never stated any objection to the relevancy, or thrown any 
obstacle in the way of investigation, and the most speedy determination of this 
lawsuit by a fair trial. Hey therefore, reepectfblly declined to enter upon any 
argument, or to give in any written pleading directed against the relevancy of 
the action, and craved that his Lordship should immediately remit this case 
back to the Jury Court for trial, in such form and manner as might afford the 
amplest means of investigation, and bring the whole matter to a termination, 
with as littte delay as possible, by a trial and verdict.** After the Court, on 
the report of the Lord Ordinary, had heard the counsel for Mr Paterson, and on 
the Lord President asking whether there wac any appearance €or Mr Shaw, the 
Solicitor- General rose, and satd, " When thus called on, I coma forward | bat 
it is only for the purpose of stating, that my client hoa not left m« any discre- 
tion in regard to the course which, as a counsel, I might «4vii<v I am expressly 
enjoined by him to offer no opposition to the pura uer't proceadtJlg in hit action. 
If the pursuer be entitled to reparation, the defender }b the la«t perton who wiU 
throw any obstacle in the way of his receiving that r<q[Mir{ition. He also faels it 
to be a duty to himself, and his right* to state, that m> far from dreading Inves- 
tigation, he is persuaded there is nothing which can be more benoficial or desi- 
rable on his part." The case was then remitted back to the Jury Court for trial. 
It was set down for the 17th of May, and a few days previously the pursuer 
executed arrestments against the defender to a large amount* It waa then, by 
the absence of the defender's witnesseii df f^rredi and the pursuer aaked for^ and 
yrM allowed, expenses, 



tlie rest of the world as jrbu now are, are quite pure, I casmot «Totd rc« 
minding you, that you are bound to banish from your recolleetion 
every thing that you may have heard out of doora, and to remember 
that you are sworn to try tiiis case according to the evidence, and the 
evidence al<me. 

I have rarely seen any etory more idly, vexatiously, and unneoeaea^ 
rily wrought up in tiie circumetantialities of details than this ; or so many 
namee, so many dates, so many trifling circumstances stated by both 
parties ; but I never saw a clearer or simpler story : and it is shortly 
this: — ^The pursuer is a professimial gentleman, an accountant in Edii^ 
burgh, and the defender, a merchant in Leith. Both of them were ac« 
customed, like many other gentlemen of the greatest respectability^ 
to amuse themselves in playing a game at cards; and occasionally they 
played for considerable sums. On one occasion, in the year 1838, Mr 
Shaw happened to lose money to Mr Paterson, and not only to himi 
but to other gentlemen in his company. It does not seem to have been 
very convenient for the defender to pay the money at the time ; and« 
In point of fact, it was not paid for a considerable time afterwards. 
But at last it was paid. About January 1629, the defender found it eiD> 
tremely convenient to get back that money which he had lost $ and In or- 
der to recover that sum, or any other considerable sum, he determined^ 
though the fact seems scarcely credible, by inventing and concocting thin 
calumny, to ruin the character of his former friend. Accordingly, this 
idea or passion having taken possession of his mind, gave rise to those 
extraordinary proceedings, which have terminated in the present action. 
The first thing that he did was, on Sunday the 18th of January 1820, to 
send for Mr Alexander Paterson, the brother of the pursuer ; and 
he having repaired to Mr Shaw's house, was told that his brother, Mr 
David Paterson, had been guilty of foul play at cards; and a distinct 
statement was made to him, that if a certain sum of money was re- 
paid, nothing more should be Baid about the matter ; but if the mo- 
ney was not repaid, the charge would be published to all the world 
next day. Now, next to the folly of playing at cards to such an ex- 
• tent, and taking this mode of getting back his money, was the obvious 
folly of employing the brother of the supposed delinquent | because 
it is quite plain, that such a statement was defamation, and defama- 
tion to a brother, uttered in those very ears into which it ought the 
last to have been uttered ; for he could not suppose that it could lead 
to any course but one. A friend to the pursuer, with interests lees 
involved, and his head and feelings less affected by such a disclosure, 
was certainly the best and fittest person to have chosen to make such 
a communication to ; but to select the brother of the party seems to me 
to have been the most preposterous and unaccountable proceeding that 
ever was adopted. After making this statement, a proposal was made 
to that gentleman^ the nature of which it is impossible to dispute; be- 
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cause the defender afterwards published this in a letter or statement to 
the Royal Company of Archers,* in which he says — ** Mr Alexander Pa- 
terson accordingly came, and Mr Shaw then informed him of the nature 
of this accusation;" (namely, that the pursuer had cheated at cards ;) 
''that he expected the money should be restored before, eleven o'clock 
of tfae.f<Hlowing day ; that, if the charge were denied, and justice refused 
to be done to him, he would issue circulars," (which he had pre- 
pared,) ** callmg a meeting of gentlemen at the British Hotel, and 
make good in the face of the public the truth of his accusation." He 
sends for Mr Alexander Paterson, and with a prepared circular in his 
hand, exhibits that to him, and says^ I must have the money — h.SOO — 
^t an early hour to-morrow, or this is published. And in the same 
letter or statement he gives a more detailed account of the nature of 
the proposal, for, he says, he sent a letter to Mr Low, (a gentleman 
whose name is not mentioned here,) in which he writes, ** I this morn- 
ing sent a note to Mr Alexander Paterson, the brother of Mr David 
Paterson, to call on me this forenoon; and wh^ he came, I made a 
communication, that if his brother did not refund to me all the mo- 
ney which I had ever lost to him, before eleven o'clock to-morrow, 
•I would expose him to the public as a person who was guilty of 
false play at cards." Having made this statement, he admits on the 
record^ in another passage, which I shall not read to you, that there 
was a proposal made of the nature of that which he made on Sun- 
.day the 18th. He just stood with his circular, as with a prepared pis- 
tol at the head of Mr Alexander Paterson, and says, '' Pay me down a 
certain sum of money before'eleven o'clock to-morrow morning, or I will 
.blast: your brother's character." Mr Alexander Paterson states, and 
- it is an important fact, that upon this occasion, on the morning of Sun- 
day the 18th, the defender, Mr Shaw, came under a solemn engage- 
' ment not to speak one single word of this matter between that time 
• and next day at eleven o'clock, when he was to receive his definitive 
.' answer. I shall prove that fact, in the first place, by the statement of 
Mr Alexander Paterson, who is made a necessary witness to the tran- 
saction here by the act of the defender himself. In the next place, 
I shall prove it by the defender's own statement, because in another of 
the letters which he wrote on this matter, and addressed to the Royal 
Company of Archers,f Mr Shaw said, " I think I promised to Alexander Pa- 
terson" (he is here speaking of the transaction of the 18th) ''that I would 
not speak to any one on the Sunday," &c. ** Here, perhaps," [Mr Cock- 
bum was reminded by the Counsel for the defender, that the words, 
'* not connected with the business," intervened,] " I made a trip, but of 
that I am not sure." He means to say that he was rash to come under 
that engagement, but that that was his recollection of it. So here you 

♦ See Appendix, p. 13. t See Appendix, pp. 3 and 5. 



have the distinct recollection of the defender himself, corroborated by 
the facts. He demanded the money by eleven o'clock the next day-^or 
an exposure would take place, — implying, that there would be no expo- 
sure if the money was paid. And yet here he is publishing it, while re- 
peating his recollection of a transaction in which the object of the 
parties was to put a stop to disclosure. Notwithstanding this engage- 
ment, what was it the defender did on the Sunday forenoon ? It is 
stated by him that he went about on Sunday, putting this calumny 
in circulation, and, without once telling the pursuer that he did so, dis- 
closes it to about seven different persons. In a letter which he after- 
wards addressed to the Secretary of the Archers,* giving an account 
of his proceedings, he writes, '' On explaining my intentions to Mr 
Jollie, who entered immediately after Mr Paterson left me, some dif- 
ference of opinion was expressed, certainly not on the propriety, so 
much as the prudence, of the steps which I was about to take. After 
some conversation, however, Mr Jollie suggested, and even insisted, 
that Mr Melville should be sent for ; and as Mr Melville had previ- 
ously been aware of the reports which existed against Mr Paterson, it 
was impossible that I could tell him any thing on the subject which he 
did not know before. Although, therefore, I at first opposed the sug- 
gestion of sending for Mr Melville, I did so merely because I thought 
it might give rise to some discussion, which might shake the resolu- 
tion that I bad formed. I yielded to the suggestion, however, and Mr 
Jollie himself went for Mr Melville, who came accordingly ; and on his 
proposal, Mr Clason, who was also perfectly well acquainted with the 
reports, was sent for, and for the very same reason. After consulting 
with these gentlemen, and entreating them to preserve the most pro- 
found silence, seeing that it was yet uncertain whether it might be ne- 
cessary to have recourse to the strong expedient of issuing circulars, till 
it should be seen what steps Mr Paterson and his friends might take, I 
waited upon Mr Smith, who, like the others, was fully aware of the 
facts. He was confined to the house by indisposition; and, on calling 
upon him about four o'clock, I found with him Mr Inglis, late of the 
Third Dragoon Guards, with whom I was on terms of intimacy, and 
who, I had reason to believe, was no stranger to the reports against Mr 
Paterson." Then he says, " Having with the same view waited on Mr 
Bum, who, it will be recollected, had given me the first information on 
the subject, he entirely approved of what I had done ; and, that I might 
not be troubled with any farther discussions on the matter, he request- 
ed that I would remain to dinner with him, stating that I should meet only 
one friend, Mr Murray, as his guest. To this I agreed. I have explain- 
ed, in my printed statement, the circumstances under which any conver- 
sation whatever concerning Mr Paterson took place at Mr Bum's table. 

* See Appendix, p. 24^. 
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h aid not originate with tne,'b«t, oh thcr icotiti'fti'yi t difecoufft^ed ife 
The cbnVewatlon, whett we Were left togethet, had (as was then at. 
iSiost universally the case in Edinburgh) turned upon the suhjeet df the 
late Justiciary THals; and Mr Burn, tuining to Mr Muitayi suddenly^ 
tihseiTed, ' that the fact was that Shaw Was going to upset another Da- 
rid PatersoU/ alluding to the tiame of Dr Kno:K*s celebrated asi^st- 
fint I Was annoyed at this, and entreated Mr Bum tb be quiet ; but he 
had gone too far Already i and as I knew that Mr MuiTay was a gentle- 
man of perfect honour, it Was perhaps the better course to let the mat- 
ter be explained." Here are the Whole seven individuals to whom he 
told the story at the very time he made the bargain with Mr Paterson, 
saying,—** Give me the money, or there shall be an expose. It is only 
the money I want. If you give me that, I shall not expose you." Yet here 
lie exposes it as publicly as if he had told it at the cross. He proclaims 
it in this way to no less than seven individuals. If he had even sent to Mr 
iPaterson, saying, ** I have incautiously disclosed this matter to seven 
different persons," Mr Paterson would have been put on his guard ; but 
he did not do so, and so Mr Alexander Paterson was left to make up his 
mind in ignorance of the fact. One letter by Mt Shaw explains, that Mr 
Alexander Paterson appeared to him to consider, and justly to consider, 
that the very insinuation was as bad as the reality-^as bad as the thing 
itself. And it was plainly his interest to hush up the matter ; and the 
feeling of the defender himself was precisely of the same descriptlofi. 
You will see that Shaw himself alludes to the situation of distress 
into which the mother of the pursuer and all the family must be thrown 
by this accusation. I know that if Mr Alexander Paterson had been a 
man of self-possession he would have done what was more prudent, and 
have resisted any concessions giving countenance to these suspicions. 
But this has not been always the conduct of the wisest of men. - How 
many do we know that have bought up ruinous accusations that 
Were perfectly false, because the insinuation was as bad as the reality ! 
And some of the best men have, under such circumstances, yielded to 
necessity. " You ruin me entirely by such a statement as this ; and al- 
though it is monstrously unjust, if I can quash it by payment of a sum 
of money, I think it is the best way.** Acting on this feeling, and for 
the sake of a beloved brother, the money was paid on Monday by Mr 
Alexander Paterson, to Mr Shaw. Down to that period no disclosui'e was 
made of the statement having been communicated to others, and that the 
mischief had been done, which it was the object of that payment to pre- 
vent. Observe, when this extraordinary step was taken on the part of the 
defender, no one was impeaching the reputation of Mr Shaw; there 
never was, or could be, an insinuation against his character i no 
mortal was impeaching him. If he wished for any statement from 
Mr Paterson, he ought to have asked it; but all he asked, and all 
he wanted, was the mo ney. You will recollect that when it was 



tmtd hf Mr Ptt^noOi It wfui not (mid m an Acknowledgment of gtiilt, 
or recdved as mich; but us hUflh^moncy to buy up guilt. We think 
Mr Shaw riiould not have asked the money ; yet he insisted upon 
getting all the money he had ever lost in the company of Mr Paterson, 
whether fairly won or Hot He made up a kind of account on the 
Idth of January^ which is at the end of his condescendence*-— " The 
«mottttt lost by the defender in the pursuer's company, and while 
playing with the pursuer^ was upwards of L.ao4. This was composed 
ei the sum of L.&88 lost to the pursuer, and Mr Jollie, and others, on 
the dth of August, and three other sums, one of L<dl, one of L«20, 
and one of L.ld| besides smaller sums which were not taken into ac- 
count. This amount was accordingly handed over to the defender/' 
This sutn was not all lost to the pursuer, but L. 11 5 of that money was 
gained by Mr Jollie from Mr Shaw i and Mr Shaw, instead of looking 
to Mr Jollie for that sum, makes, Mr Paterson pay it back to him. In 
short, his principal object was to get a certain sum of money } and so 
accordingly he took that money from Mr Paterson, and gate him a 
receipt for it in the following terms ;-^' With reference to the subject 
Iff our conversation yesterday, I acknowledge that you have of yourself 
come forward and paid me the money I demanded, in order that I 
should fftf ever preserve the most entire silence on the subject, for the 
sake not only of your brother, but more especially of your friends. I 
therefore hereby pledge my honour never again to epeak of the matter 
alluded tO) etcepting to those I. have already spoken to, and that only 
for the purpose of telling them that you have done this." 

Now, the defender baa formerly stated, in the postscript of a lettei* 
' which has been read to you before, and which is to the following ef- 
fect :-^'' As I have no friend to constdt, I should like to see you before 
ten o'clock to-morrow* If the money is paid to me, burnt, destroi/ed, 
or disponed of, so that D, Paterson does not get. the use ofity I have 
pledged my honour to be quiet" 

Having got the moneyi I must state to you that it was neither burned 
nor destroyed, not given in charity, but kept by the defender, as he was 
certainly entitled to do. But t mention the matter to show, that this was 
Just a device to sacrifice the interest and honour of Mr Paterson, and to 
get Aat or any other considerable sum of money. The defender's feel- 
ings, on this subject, are distinctly explained by himself, in a letter 
which he wrote to the Royal Company of Archers in February 1829.f 
One Would have thought that there could be no sentiment in his mind 
but those of sorrow and pain,* but he thus indicates his feelings in a long 
letter }— ''* We had a great deal of conversation about Paterson, when 
It ended with his saying, If this is to be a case of parade, I shall look 

• 

* See Aptiendix, p. 68. 

t This doottmeflt \% wrong desefibed« See it, Appendix, p. 3. 
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to you as a friend with Paterson, and I am yours with the Captain. I 
said in going away. Never fear the fighting ; the man who can cheat at 
cards, cannot have the nerve to fight" Then he says, — ** Taking all these 
circumstances into consideration, and while walking with Thomas 
Patton on the Saturday night, I swore to him that I would unkennel a 
fox, and that I felt that many of those who were sticking by him at 
present would be the loudest in the cry when he was unkennelled." — 
Again he says, " After a good deal of agitated conversation on my part, 
Mr Alexander Paterson said, that would be buying off his honour, and 
other claims may be made against him. I said. There is no doubt that 
will be buying his honour, and in mt/ opinion it will only he putting off 
the evil day by paying the money ; but the only chance he has is, that 
so many of his friends will be implicated, as men of business, that they 
won't have the nerve to come forward j but, by G-d, if your brother 
does not refund to me, I shall expose him, and in tiiat way at least pre- 
vent him from getting the funds of others ,* and as to fighting, I shall be 
washing-tub to no human being, as he has many to wade through be?- 
fore he gets to me; but if he does call me out, my former character wiU 
assist me in wiping away the stain which always attaches to the man 
who does not go out when called on." 

Such being the feeling of the defender, — Shaving induced the brother 
to give him the money by a promise of secrecy, which was not kept» 
and having taken the money under a solemn promise not to disdo^e a 
word of the matter, what must you say, gentlemen, when you are told 
that in conversation, and in printed and written statements, the de- 
fender continued for months repeating the calumny? For the statement 
in the letter to the Secretary to the Archers is an elaborate detail of 
the alleged guilt of my client; and the defender has taken an issue 
here to prove that statement to be tioie, so that it is not to be doubted, 
and is not denied by him, but averred to be true. He says, indeed, " I 
never spoke of the matter but to the persons I formerly mentioned it 
to." It was his right and his duty to defend himself, without sparing his 
adversary ; but he was not entitled to do so by calumny and libel. If he 
can prove that his statement was true, then he is undoubtedly entitled 
to make it to all the world. But if it be not true, (which I say it is 
not,) then his taking this issue in justification of that statement, and 
stating it to be true, is an unprovoked attack upon me. He midces a 
statement which is injurious, calumnious, and libellous, and because I 
appeal to the Archers, he follows me there and repeats that statement. 
I admit that he was entitied to follow me to the Archers, but not to 
ascribe proceedings to me that never occurred; and if he did so, he is 
undoubtedly liable to me for his conduct. Now, the fact is, that in that 
printed statement and paper called a letter, this calumnious statement 
is repeated. Observe what is the matter of the issue you are about to try. 
The question put to you is, " Whether," &c. [Here he read the first and 



second issues.*] They relate to tbe circulation of the calumnf to several 
persons. They are proved by the letter which I read to you, to have 
been made to no fewer than seven individuals; but I will prove tiiem 
otherwise. The third issuef contains the letter to Low, which he prints 
as sent,and therefore I hold it to have been sent; but whether he sent itor 
not, it is proved to be his statement by the publication of it. The fourth 
issue embraces the Statement to the Archers.:]: We can prove that the 
whole of Edinburgh was deluged with it. The next and Uist issue is,$ 
** Whether, on the 14th of February, the defender wrote, published, and 
circulated in Edinburgh, a letter to James Hope, junior, Esq. W.S., Se- 
cretary to the Archers ?" This letter, which I hold in my hand, was 
equally circulated all over Edinburgh, and it is not denied by Mr Shaw; 
that he was the author. These are the issues for the pursuer, and if 
you are convinced that this charge was groundless, it is plain that 
the verdict must be for the pursuer. The defender then puts it 
to you, in the issues in justification, to say, whether, on three occa- 
sions, Mr Paterson was gwlty of playing falsely at cards. He puts it 
in shape in these issues. This is his case, and we reserve our obser- 
vations upon it till he come to state his case. But we shall lead evi- 
dence by anticipation; because there was no card-playing at these 
places. Observe, the first issue is, **. Whether, about the end of July 
1828, in the house of Thomas Patton," &c. At that time, there 
was no such meeting. I do not say that the defender is here inventing 
a charge for the sake of calunmy, but he is in a total delusion, for no 
such meeting at that time happened. There was a meeting upon the 
20th of June, — a month before ; but I have the defender's authority for 
stating, that nothing incorrect took place there. He says nothing about 
the month of June at all. He fancies that a meeting was held at an- 
other place and upon another occasion ; but no such thing happened, and 
therefore it must be held there was nothing wrong. I can prove that in 
the most distinct manner, because one of the gentiemen named as having 
been present there keeps a jotting of his time ; and we have thus a cer- 
tainty of the date, and that no meeting was held in July, but in the month 
;before. The other issue relates to an alleged meeting in Great King 
Street. The same thing occurs there. It was in the house in Melville 
' Street that the meeting took place, and it was held, not in December 1828 
but in January 1829. It is not said that any foul play took place in Mel- 
ville Street, but there is an invention of a meeting, held at a diflferent 
place altogether, where nothing wrong happened. Yet here you have Mr 
Paterson put on his defence, as if he were at the bar of the Court of Jus- 
ticiary to justify himself from this heavy charge. And we will prove that 
nothing wrong or improper occurred at any of the meetings libelled. 
Our statement is, that no false or foul play took place at any of these 



See App. pp. 72 and 73. t lb. p. 73. \ lb. p. 74. § lb. p. 75. 
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dlegtd mi69AngA i thiff d !• nto ftmndntion for raeb an vUegatioa^ There 
was no foul pla^ st all an^heroj and no legal evidence of it can be 
adduced* If you try Mr Patereon for the crime of fraud on these iflsuess 
and if you be convinced that he is guilty, you will, of course, give a 
?erdlot against him ; if not, it is equally clear that your verdict must 
be in his favour j and if so, it Will be your province to assess the da- 
mages. I do not say a word, at present, as to the amount of the da- 
mages, because you are not in a situation at present to put a name 
upon them. My statement Is, that the pursuer has suffered as much as 
it is possible for a human creature to suffer. He has been completely 
destroyed, ruined, and extinguished, and It is. utterly impossible fox 
you to give him^ in money, adequate remuneration, or to restore him 
to that situation which he formerly held; but st^U he is entitled to your 
mercy, and to reparation, so far as that can be given, of the iiyury which 
has been done to his feelings and character* Our ground of action is 
rested on defying the defender to prove the statements m his defenses. 



«««*• 



Mr CocKfivitN^*i»-We now put in*^ 

1. Statement by the defender, addressed to the Royal Company of 
Afchets, dated 90th February, 1899, referred te in the fourth issue.* 

fi. Letter by the defender to James Hope, Esq. junior^ W«S.,, which 
forms the suliject of the fifth issue. ^ 

SDLici'roA*€}l5NettAL««^In that issue you refer to two letters, the dates 
of both Of which are erroneously stated i but we take no olgection on 
that grouiid. 

Mr CocKBtmr.'^In the course of my speed), I read a paesege from 
ft Statement by the defender, in which he said, he thinks that he ei^ 
gaged on tiie Sundfty night to be silent, and not to circulate the at> 
cusation, down to the Vordi»^'' here I made a trip/' I now put in the 
paper which contains the statemenlH^being, 

3. Statement given in by Mr Shaw to a Committee of the Edinburgh 
Troop of Yeomanry, of to the Company of Archers. It is holograph 
of the defender, and is dated Idth February, 1620. 

SoLiciToit'>GENERAL.-«There Is another blunder herot Besides, you 
hate no Issue upon that. However, we don't object 

Mr CocKBUftif.'^I read from the printed Statement i but what I now 
put in is the original.:|: Then, I wish to know if you admit the sen^ng 
of the letter to Mr Low, which forms the subject of the third issue ? 

SoLicttoR-GfixisaAL.^--»We shall admit that the letter was sent, if you 
ftdmit that Mr Low is now out of the country. 

Mr CocitBtJtiif.'«^We admit that.*^I next put in, 



^•^ 



* See Apt^eddiK, p. Id. f See Appendix, p» 24^ 

i The document alluded to was the statement read at the meeting held at Mr 
Horn«*s heuse on dOtk Jsmiary, not Idth Fsbruary, 1829. AppendU, p. 3. 
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4« Tlie original letter fifomtba d^fmid^ to Mr Aim&tider PAterAoii, 
acknowledging receipt of the iiloiHi)r» asd Which I riad, in tba ooune cif 
mfiipMGli^ from a printed eopjt* 

WALt»ft JdLLiVy Baq.»«^eKaiiiiiied hy. the Dban op Faoulty. 

Q» ^e you aoqaainted itrith the purtuer aod defender in tlua case i 

A. I am. 
- Q. Hate y<m net them frequently at parUea? 

A. Prequdntljr. 

Q. Do you recollect of a raeetiBg at dinner at the houie of the pur* 
e^et) Mr Paterftou, about the 5th August, 1826 ? 

- A< 1 remember of a meeting there early in August I don't recol- 
lect the day; but I have no doubt it was on the day to which you 
iillude* It WM before the Iftth August* 

Q. Was there any caid-playing on that occasion f 

A. There was. 

Q. You played at brag*-^! think that was the game ? 

A. It was< There was also whSstf I think; but I am not quite sure. 

Q. Was it after supper ? 

A. It was — ^We dined and supped in the same room. There were 
present at dinner, Messm MelTille, Wilson, Clason, Donald Smith, 
tlotchkis, Mr Shaw, Mr Patersoui and mysell« All these- gentlemen, 
atcept Mr Bhaw and mytelf, went away. 

Q. Who remained after supper ? 

A. Mr Shaw, Mr Paterson, and myself* The supper was a standing 
supper. 

Q. Did you play late, and yery high ? 

A. We played late^ — The points were at first only bilrpence, but they 
Were afterwards changed to pounds. * 

Q. Well, then, did Mr Shaw lose money ? 

A. When we concluded, Mr Shaw had lost considerably. Ho had 
lost about L.90 to Mr Paterson, and about L.lld to myself» 

Q. Did you yourself see, or were yeu aware at the time, of any cheat- 
ing or false play by Mr Paterson ? 

A. I was not. I saw nothing, and suspected nothing of the kind. 

Q. When, and from whom, did you first hear, after that, any impeach- 
ment of Mr Paterson's proceedings on that night ? 

A. It is difficult for me to state dates precisely $ but I think it was 
about the middle of January; I had a call from Mi* Shaw, who stated 
that he had a most extraordinaiy communication to make to me. I 
asked what it was, and he answered, that it was that he had heard from 
good authority that Mr Paterson had played false at cards. 

* Appendix, p. 1. 
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Q. Stop.----What I vv'imt to know is---Was that the first time you heard 
of, the impeachment of Mr Paterson's play? 

A. It was the first whisper I ever heard of any thing of the kind. 

Q. I wish to know whether Mr Shaw said, at that time, Mr Paterson 
had played falsely at cards ? Did he refer to any particular meeting 
at which cheating had taken place, or did he allude to the meeting 
at Mr Paterson's ? 

A. He did not. He sidd it was that he cheated generally, and did 
not, in that conversation, allude to the meeting in August. 

Q. Did Mr Shaw say any thing as to what he was to do ? 

A. He said that he had not fully traced the reports, but that he meant 
to make investigation, and if it was made out, he would expose him. 

Q. Do you recollect when this was ? 

A. I think it was on Thursday morning, the 15th January, so far as 
my memory serves me. 

Q. Did you see Mr Shaw again after that ? 

A. I did,— either on the Friday or the Saturday following, when he 
told me that he was now satisfied that the reports he had communica- 
ted were well founded, and that he meant to expose Mr Paterson by 
making the thing public, as he could not endure the idea that a man 
who had been guilty of playing falsely at cards, should be permitted to 
sit down in the company of gentlemen. He likewise added, I thmk, 
that he would make Paterson refund any money that he had ever lost 
to him. 

Q. This, you think, was oU Friday ?. 

A. I think it must have been Friday, as I met him in the Library of 
the Society. 

Q. Did you see him on Sunday ? 

A. Yes. In the morning I had a cai'd from Mr Shaw, sajring he wish- 
ed to see me at half past'ten o'clock. I called at the time mentioned. 
Mr Shaw was by himself, and no other person wias present. 

Q. What did he say to you ? 

A. He said, I have made my communication to Mr Paterson. I have 
not sent for you to ask advice. The deed is now done. I have com- 
municated to Alexander. — I asked what he had communicated. He 
said that it was that David Paterson had been guilty of playing a false 
game at cards, and that he meant to expose him, and that he had ac- 
companied it by a demand to pay him a sum of about L.309. Mr Shaw 
said he had his information from good authority. I asked his autho- 
rity : — 

Dean of Faculty. — Stop, sir. Don't mention the authority. 

Solicitor-General. — We are entitled to an answer. 

Lord Gillies. — The pursuer is entitled to have the evidence led in 
his own way. The defender will afterwards have an opportunity of 
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putting tbe question on tiie cross-examination.— Gentiemen of the Juiy^ 
you must not take that last part down. 

Q. Who was present when Mr Shaw told you this ? 
. A« No one but myself. 

Q. Did you remain with him all that morning ? 
• A. No. ' 

Q. Well, what passed ? 

A. I asked his authority for the information he had received, and in 
the course of our conversation, he mentioned the names of Mr Melville 
and Mr Clason, as gentlemen to whom it had been known, and I said that 
I tiiought he had better call them in. I then went to Mr Melville, and 
he came, and heard the same particulars as I did. Mr Clason then 
came, and he told him too. 

Q. Am I to understand, that in presence of these two gentlemen and 
yourself, Mr Shaw did, on the Sunday, state unequivocally his belief of 
the truth of what he had heard, and charged Mr Paterson with false 
' play at cards ? 

A. He undoubtedly did. I have to add, that Mr Shaw objected to 
their being called in, but they came. 

Q. Did Mr Shaw on this occasion mention, that he had given Mr Pa^ 
terson any means of avoiding the exposure ? 

A. I don't recollect. I am not sure whether he said that day or next 
. —I ratiier think he did say, if the money was paid back on that day, 
he would say nothing more about the matter. 

Cross-examined by. the Solicitor-General. 

Q. You have already said, that when Mr Shaw first called on you, 
as you think on 15th January, he stated that he had heard this report 
on good authority, and that you asked what was this authority. What 
reply did Mr Shaw make to that ? 

DiSAN OF Faculty. — I object to the question on two grounds — 1st, 
On the ground that no party is entitied to put any statement or ex- 
pression of his own in evidence in his own behalf; and therefore, what 
Mr Shaw said in answer to that question ban never be received as 
evidence for him, Mr Shaw. This is the elementary objection, and I 
need not argue in support of that general proposition. 2d, I take this 
opportunity to say, that we mean to oppose, and think ourselves jus- 
tified in opposing, any investigation or attempt to lead evidence as to 
the fact of Mr Shaw having received previous information as to these 
reports from other individuals; and we do so on the ground, not only 
that he is not entitled to do so, because it is not in contradiction to our 
averments that he did utter calumnies to our prejudice, although we 
might rest it upon that; but we also apprehend that it is equally in- 
competent in reference to the defence which is set up in this case, 
which is, that the facts, which he admits that he circulated to our pre- 
judice, were actually true. This, I apprehend, in point of law, confines 
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tiU defence to this*— either to show that he did not elreutftte thtm. Of 
that they were true. And its beiag provcid that ho did gfivo thoin eir# 
culation, limits his dofenoa to making out the truth of the allegation so 
circulated> and the plea of previous information cannot bo here listen- 
ed to. . 

Solicitor-General.— I do not mean to raise this second point here 
on the testimony of Mr Jollie as to what Mr Shaw stated to him. 
If I am entitled to prOve the existence of previoua reports against Mr 
Paterson, then I shall do so by other eyidence than thai of Mr SbaWk 
The ground on which I defend the question is in reference to tho 
first pointy that when a person is summoned to speak to a eonvei^ 
sation at which he was present, and regarding which he Is called upo« 
to give evidence, I am entitled to have the whole res gegtm of what 
took place and passed during that conversation* I admit Ihat Mr IShaw's 
statement to the witness must go for nothing, as evidence of tfaft 
truth of Mr Shaw's statement, if not supported and proved by other 
evidence. But I am entitled to have from the witness a statement of 
what passed at the time when ^e alleged slander of whieh I am -ac- 
cused is said to have been committed. I am entitled to put the 
question even with reference to the «nount of damages, to enisle the 
jury to judge— which they could not do without It — ^in what terms 
the slander was uttered. For the jury cannot judge of this unless 
they get the whole. My learned friend the Dean of Faculty takes mere- 
ly the first part of a conversation, and the rest he would exclude us 
from. Suppose I should not be able to jM'ove ray defence, still I sub- 
mit that I am entitled to have the whole of the conversation laid be- 
fore the jury, to enable them to judge and form their opinion of the 
amount of the damages to be given. 

.De4N of Faculty. — I am not anxious to anticipate a discussion 
which may afterwards arise ; but it is Impossible to throw out of view 
entirely the effect of what is here wanted, which may be called a c<Mi- 
tinuation of the conversation for the purpose of creating a prejudice, 
although it may have nothing to do with the point to which, we appre- 
hend, the question must be confined. I must observe, that this is not 
in the least of the nature of a conversation with the adverse party, 
or which took place in his presence, which might be competent to put 
into proof; but it is a conversation in the absence of the party, and 
out of his presence; and therefore, is oply relevant so far as It comes 
to the points under discussion; and If I prove, as I have done, that on 
the Sunday mentioned in the first issue, Bf r Shaw did deliberately and 
solemnly aver, that he believed and could prove, that Mr Paterson 
cheated at card/s, I have proved all that Is necessary, and I apprehend 
it is nothing to the purpose to say that he made the assertion, and offer- 
ed proof that he got it from others, 

1.0RD GiLLiEs.—Thls witness, when examined in chief, stated, that 
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wlien Mr Sliaw said that he had got tluiinfomifttlail on good authority, he 

ftsked Mr Shaw what was the authority. The witness WM proceeding 

to give the answer, when the Dean of Fsiculty stopped him. The So- 

Hcitor*General said that ha Wished to hear the whole ; and I, not aware 

that it would lead to such a consequence, or raise such discussion, saidi 

tiuit there would be an opportunity afforded of doing so aftenirards. 

I don't know what the question of the Solicitor-General is to lead to| 

it is extremely difficult to strip the detail of a conversation, and to say 

what part of it should be held as relerant and what not; but this is a 

ease of verbal slander, and I dim't know how it is to be ascertained« 

except by hearing the whole conrmrsation that took place, whether 

slander was committed. If there are any parts of it which are noi 

evidence, lliey will be rejected by the Court, and the Jury directid 

to pay no attention to them ; but to judge of the import of the conveiw 

aaticm, we must hear it all. Even as to the extent of danuiges, it way 

be important, as it may go to lessen or aggravate the slander for anjf 

thing that we know, and may thus affect the amount of the damages 

I therefore repel the olijeotion, and allow the question to be put. 

BoucfTOR*6BiniB AL to the witneBs.^What answer did Mr IS^awmaka 
to your question ? 

A. He stated that he had been dining at a gentleman's house, whafi 
seven or eight gentlemen were present, and that in the course of conveiL 
satioh, several limuendoe were thrown out in reference to Mr Patefson, 
whifeh he did not at first take up. That it struck him they referred to 
the meeting at Mr Paterson*s house in August, and what took place 
ther^— not that they referred to false play, but to what was the amount 
of the play, at which he felt hurt, having understood that Mr Patersen 
was not to divulge it He then said, that being afterwards in com- 
pany with another gentleman, that individual asked him (Mr Shaw) if 
he had heard any reports in circulation regarding Mr Paterson. Mr 
Shaw did not name the gentleman at this time, but his name was men- 
tioned some days afterwards, and it was Mr William Bum, architect. 
Mr Bum stated that he bid heard a report of Mr Paterson having been 
charged with being guilty of foul play at cards. Mr Shaw stated, that 
what Mr Burn mentioned gave him a key to the fainuendos which he 
had heard at the dinner party before alluded to, and that he Aen cal- 
led on Mr Low, the genUeman at whose liouse the dinner took place, 
and asked him if the innuendos he, Mr Shaw, had heard at his table, 
had reference to Mr Paterson's false play at cards, when Mr Low said 
they had ; and expressed surprise that Mr Shaw had not previously 
beard of the reports, which were quite current in town. 

Q. On the following Sunday after this conversation, did yott see Mr 
l>avid Paterson ? 
A. I did. 
Q. At what hour? 



/- 
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A. About eight o'clock at night. 

Q. He called for you ? 

A. Yes he called upon me. 

Q. Will you have the goodness to mention what passed at that time 
when he called for you ? 

' A. From what haid taken place in the forenoon, I was aware of what 
he had called about Mr Paterson had called in the forenoon—he called 
again about eight in the evening. When he came in, I went up and told 
him he must be aware of what I had heard, but as the reports were still 
doubtful, I would take him by the hand as usual. He asked what I 
meant ; and I answered, I had been ndth Mr Shaw that forenoon, and I 
made him aware that he made a charge against him of a very aggravated 
kind. He said the accusation was false as it was foul. I said it might be 
80, — I hoped it was so ; but it was a report which was current among a 
good many of his friends — I think I said about eight or nine of them at 
least. He asked me to name them. I declined doing so in the tiien 
state of the matter ; but I said that Mr Clason and Mr Melville were 
told of it that day, and that it was also known to some of his most inti- 
mate acquaintances. He said he thought it was extraordinary that 
none of diem had carried the report to himself, and that if they had, 
he never would have been seen again with a card in his hand, or that 
he would give up playing at cards. I remarked that I did not think 
that would have been the way to have met such a charge, and that I 
thought he had not a moment to lose in putting his case under the 
charge of a friend, and that whatever advice that friend gave, he ought 
. to follow. He then asked me if I knew that Mr Shaw had said he 
would not accept a challenge from him, Mr Paterson, if it were sent? 
I said Mr Shaw had certainly said so to me, but it was time enough for 
. him, Mr Paterson, to know that, when he put it in Mr Shaw's power to 
refuse, if his friend should give him such advice. He then asked me 
^ what friend he ought to consult ? I said that was a matter for his ovm 
consideration. 

Q. Did any conversation pass between you and Mr Paterson with 
regard to repayment of the money ? 

A. I think it was not mentioned. 

Q. In that conversation, was any reference made to any other indivi* 
dual — to any mutual friend, to whom Mr Paterson had spoken upon 
the subject that day ? 

A. None. 

Q. Did you call that evening on Mr Hotchkis ? 

A. I did; and went with him to Mr Clason's, where I saw Mr Mel- 
ville also. 

Q. Mr Donald Home joined you and them at Mr Clason's in the 
course of the evening ? 

A. Yes, he did. 
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Lord Gillies. — Where was that meeting held ? 

A. At Mr Clason's, my Lord. 

Solicitor-General. — Mr Jollie,— Between Sunday the 18th, and the 
meeting of the 17 or 18 gentlemen at Mr Home's, did Mr Shaw ever 
again repeat his belief of the truth of the statement he had made to 
you? 

A. Certainly not; he called on the Monday for me, and stated that 
the matter was arranged. I asked how it had been arranged ? . Mr 
Shaw said he could say nothing about it. I remarked that if he said 
nothing about it, I must understand that the money had been restored, 
and if it had, I could not speak to Mr Paterson again. I then begged 
to know the way in which the matter had been settled, but Mr Shaw 
still refused any explanation, 

Q. There was a meeting at Mr Donald Horne's of 17 or 18 gentle- 
men after this ? 

A. There was. 

Q. When was that ? 

A. I think on tiie 28th of January— it was on the Wednesday of tlie 
following week. 

Q. Was Mr Shaw present at that meeting ? 

A. He was not 

Q. Was Mr Paterson present ? 

A. He was not 

Q. Was a paper, purporting to be a letter from Mr Paterson, read at 
that meeting? 

A. There was. 

Q. I believe there was a deputation from that meeting named to 
speak to Mr Shaw ? 

A. Tliere was. 

Q. Was it in consequence of that letter ? 

A. The deputation was appointed in consequence of that letter. 

Q. Who were the gentlemen that were appointed ? 

A. Mr William Bum and Mr James Melville. 

Lord Gillies. — To go to Mr Shaw ? 

A. Yes, to go to Mr Shaw. 

Q. Was there a second meeting held ? 

A. Two days afterwards there was another meeting, consisting of the 
same gentlemen, with the exception of two, who were absent; and one 
additional gentleman was present. 

Q. Was a statement read from Mr Shaw on that occasion ? 
A. The deputation mentioned that Mr Shaw was in attendance, and 
made known his request, to read a statement to the meeting. Mr 
Shaw was admitted; the statement was read, and he then retired. 
. Q. Was any evidence gone into at that meeting ? 
A. Evidence was gone into at the meeting. 

B 



18 

Q. On the night of the 5th August, hefore tba n»idl party broke 
yp, was any proposal made to cancel the whole transaction, by which 
80 much Qioney had been lost ? 

j^, Yes^^I did ; but Mr Shaw would not hear of it. 

Q. Had the play been carried to an extent quite unusual in your 
presence ? 

A. It had. 

Q. And ih&t waa the reason why you proposed to cancel it; but Mr 
Shaw would not haa? of it ? 

A. Yes. 

Q, Was it i4 tbe presenoe of Mr Paterson that you made this pro-> 
posal? 

A. It was. 

Q, What reasoii d{d Mr Shaw give for refusing to cancel the trans- 
action ? 

A, That it would be derogatory to his honour. 

Lieutenant Ingi^is, late of the 8d Dragoon Guards— ^examined by 

the Dean of Faculty. 

Q. Are you acquainted with the parties in this action ? 

A. I am. 

Q. Have you played cards with Mr Paterson at any time ? 

A. I have played at whist with him. 

Q. Did you ever observe any thing unfair or improper in his mode 
of playing ? 

A. Never. 

Q. I need not ask If you ever heard any impeachment of the fairness 
of his playing ; but when did you first hear of it, and from whom P 

A. It was from Mr Shaw, on a Sunday in January, but I don't ex- 
actly recollect the date. 

liOfd Gillies. -TT' Was that the first time you heard it ? 

A. Yes, my Lord. 

Q. Where was this ? 

A. At the house of Mr Donald Smith the banker. 

Q. Mr Shaw came there, I understand ? 
- A. He came there. 

Q. Can you remember what he said ? 

A. No, I cannot say; but I understood that upon that day he had 
written to Mr Paterson. 

Q. What I wish to ask is,— Did Mr Shaw, in your hearing, charge 
Mr Paterson with having cheated, or say that he had cheated, at cards ? 

A* He said he had his suspicions. 

Q. What did he say ? Try and recollect 

A. He said he had. written to Mr Paterson to demand repayment ef 
a sum of money on the following day. 
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Q, On what ground? 

A. I think he »aid on the ground of his cheating at cards. 

Q, Did Mr Shaw sa^ what he would do if the mon&y was not repaid f 

A, No. 

Q, And had 70U heard nothing of the report till this time ? 

A. No, 

Cross^xamined by the Solicitor-Gbneral. 

Q. Were you at two meetings at Mr Home's^ along with sevend 
other gentlemen? 

A. I was. 

Q, Was there a letter read from Mr Paterson at either of these ? 

A. There was at the first meeting. 

Q. Was there a statement read from Mr Shaw at that meeting? 

A. None at the first meeting. 

Q. Was Mr Shaw present at the second meeting ? 

A. He was. 

By the Dean of FACuLTTt^-oWas Mr Paterson present at the pecond 
meeting? 

A* I did not see him, 

Alexander Paterson^ merchant^ in Leithi the pursuer's brother, 
having been called^ 

Solicitor-General. — ^I object to this witness on the ground of rela^ 
tionship. 

Dean of Faculty. — Your Lordship sees how this case stands. I am 
aware, that by the practice of the law of Scotland, a party who stands in 
the relationship that this indlTidual does to the pursuer, is not generally 
admissible as a witness. But, I apprehend, that while that objection 
has not the same weight attached to it in the laws of other countries, it 
has also suffered a relaxation to be made in many important cases in 
our own. In none of these cases should it more clearly, I apprehend, 
be so relaxed, than in one like the present, where the witness has 
been placed by the defender himself in the situation of a testis singu- 
laris, and therefore a necessary witness to an important matter, in 
regard to the truth of which it is the duty of the Court to enquire. A 
great deal might be said here, as much depends on the way and man- 
ner of the charge being commimicated to my client, and the way and 
manner in which it was followed up and communicated to others; and 
your Lordship will obserTC, that it was communicated to the pur- 
suer here, through this witness, the brother of my client, by Mr Shaw 
himself, by whom he was- chosen as the depository, to whom it was 
first made. The agency, therefore, if there was any agency at all, was 
not of my client's seeking, nor was it the act of the witness himself. It 
was important to bear in mind, that it was by the act of the defender. 
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by whom he was exclusively selected. It might have been thought, that 
a party desirous of establishing the accuracy of his own condtict, 
would have taken care, by his choice of the individual to' whom he 
made tlie communication, not to furnish such an objection jn a case 
like this, and 1 submit that he is not entitled to take benefit of that ob- 
jection which he was himself the means of furnishing; an^ that the 
desire of thus excluding the light should notl>e allowed, to be success- 
ful, as one of the plans by whicli this grievous accusation and injury to 
my client is to be increased, and an important part of the matter pre- 
vented from being enquired into. Your Lordship is aware, that in 
many cases, such' as those of occult crimes, and cases of instrument- 
ary witnesses, and many others where they are necessary witnesses, 
the law has waived the objection of relationship. So also in regard to 
instrumentary witnesses, exactly on the ground I have stated, that the 
party, by making choice of them, and thus rendering them necessary 
witnesses, is held to have abandoned the objection which relationship 
might give rise to. The ground of law is, that they may be examined, 
because, by the act and deed of the party himself, they have been 
]>laced in this situation. Tlie ground of legal objection, therefore, I 
submit, is substantially removed by the conduct of the defender him- 
self, and he cannot be allowed to maintain this objection here. 

Solicitor-General. — My Lord, if the only evidence in reference to 
this case was to be obtained from Mr Alexander Paterson, it would be 
a question for the defender how far, in point of prudence, he should 
state tliis objection. But the pursuer himself has proved that a writ- 
ten document intervened ; and the evidence of the agency is the letter 
taken from the defender, Mr Shaw. That being the case, and the law 
having said that a brother is not a lawful witness for a brother, because 
it cannot trust to his feelings, and that it would be unwise to do so, there 
being too intimate a connexion subsisting betwixt the parties, I, on the 
part of Mr Shaw, do not choose to wnive the objection to the witness 
in this important matter, or to trust any thing to the verbal state- 
ment which Mr Alexander Patersoii may come forward to make ; and 
therefore I state this objection. Whatever remarks my learned friend 
may make (which seem more intended for the Jury than for your 
Lordship) as to Mr Shaw having made this statement through Mr 
Alexander Paterson, this, at least, is plain, that the act of sending the 
money through Mr Alexander Paterson was not the act of Mr Shaw. It 
might have been sent by any other person,— by Mr Jollie, or any other 
of the individuals with whom he was in communication the evening 
before. 

Lord Gillies. — I am sony the objection has been stated, but since 
it has, I must give it fair play. I wish to ask what can be proved by 
this witness, which cannot be as well proved by others ? 

Dean of Facultv. — The miEiterial fact is this, that not only was there 
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110 admisbion, or au^rtliiiig aiiiountiug to an aduiisbiou, but the rcver«e> 
of auy actual guilt, made by the brotlier to Mr Sbaiv, or allowed by the 
pursuer to be stated ; and that the adjustment and compromise was 
made and completed, not only without the acknowledgment, or reference 
to any acknowledgment, of guilt on the part of the pursuer, but, the 
ground of the payment of the money was the entire innocency of Mr 
Paterson. 

Solicitor-General. — I am glad that the question has been put by 
your Lordship, which has produced the answer from the Dean of Fa- 
culty; because Mr Cockburn stated the object of calling Mr Alexander 
Paterson to be different. He said it was to prove that there was a pro- 
mise given on the Sunday, and that when the money was paid on the 
Monday, the alleged breach of it was concealed. 
. Lord Gillies.— ^ As to the alleged promise, and the alleged breach pf 
it, we have nothing to do in this case. But this of the repayment of the 
money is a very different question, as it refers to the guUt of the party. 
You addressed yourself to Mr Alexander Paterson, and they say you 
expressed your disbelief of the charge. 

Solicitor-General. — No, my Lord. They don't say that; they only 
say that the money was paid without any acknowledgment of guilt, 
and they offer to prove that there was no acknowledgment of guilt 
otlierwise. 

Dean of Faculty. — What 1 offer to prove is, that so far from any 
acknowledgment of guilt having been made by Mr Alexander Paterson, 
the whole compromise proceeded on the basis of tl^e most complete 
allegation of innocence on his part; and when die matter was settled* 
it was with the view to avoid ihe horror of such an imputation being 
made against a man of business that the letter was taken, and not as 
any recognition of guilt. 

Lord Gillies.-— That is a different thing altogether. On the,mer^ 
fact of the return of the money, he is admissible ; but if by this witness 
it be intended to prove the pursuer's innocence, he is not. I think the 
objection is good. The Jury will take the objection into consideration— 
the effect of the objection. Whether it be a judicious one or not, the 
parties ai'e better able to judge than I am. 

Solicitor-General. — My Lord, having got a judgment on the point 
that I am entitled in. law to have the witness rejected, I consent to the 
witness being examined. 

Alexander Paterson — examined by Mr Cockburn. 

Q. Are you acquainted with Mr Shaw ? 

A. Yes, I know him. 

Q. Do you recoUecj; receiving a piessage, wishing to soe yQU QA SiHi« 
day, 18th January? 

A. Yes ; h^ wrote m^ a not^ i^ the jpon^ing* • 
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Q. You were living in Edinburgh, I believe, and so was he ; did you 

go to him ? 

A. Yes ; I went to him about a quarter past ten o'clock. 

Q. For what purpose did he send for you ? 

A. When I first went in, I thought he had sent for me, as a friend, 
about some dispute which he had had; but he immediately stated to 
me, that what he had to mention was a severe blow on my own cha- 
racter. He then said, that, at a party in our own house, after I had 
gone away, he and my brother had played cards, and had lost a good 
deal of money, and so had Mr Jollie, who was one of the party. He 
said, I think, that he had heard from two persons that my brother had 
played unfairly at cards. Of course I was very much horrified at the 
accusation. 

Q. Did he mention any specific proposal he had to make^ with a view 
to arrange this matter ? 

A* He said, that if my brother had ever played unfdrly at cards, he 
had a right to say that he had played unfairly every lime he was in 
his company ; and he was prepared by witnesses to prove that he had 
done so. 

Q. Did he say how tMs matter might be adjusted or settled ? 

A. He said, ^ Here is a jotting which I have made of the different 
siuns I have lost at different times in your brother's company, and your 
brother knows it is within the mark." It amounted to L.304. He said 
he was acting by advice, and if it was not paid on Monday morning by 
eleven o'clock, the matter would, by four o'clock, be as public as he 
could make it 

Q. Did he point at any other mode of settling it? 

A. No. He said he could not afford to lose the money, and that he 
wanted it, as he could not do without it. That he had asked my brother 
to give him time to pay it— I think he said years, and that he had in» 
tended to keep it out of what he allowed himself to live on— but that 
Iny brother would not do it 

Q. Did you leave him after this conversation was over ? 

A, Yes — I left him, and went home» I was going to church with my 
mother, and felt very awkward and embarrassed, and did not know 
what to do. I did not like to speak to my brother about it, and went 
to church. But I wrote him a note, saying, I wished to see him after 
sermon ; and I saw him about one o'clock, when I stated what had hap« 
pened. 

Q. Did you see Mr Shaw next forenoon ? 

A. Yes, I did. 

Q. And you paid ft sum of money to him, I thmk ? 

A. Yes, I did. 

Q. You paid him ike money, and got a letter in return ? 

A, Yes— I gave him a jotting which I had made on a piece oif paper. 
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and asked him to sign it I said, ** This seems to be what occurred be* 
tween us. Have you any obj ection to transcribe it ?' He took it, read 
it over, and altered it in some respects, and then wrote it over, 

Q. Tou paid him the money, L.d04 ? 

A. I gave him the money, and he gare me the letter. 

Q. When you paid Mr Shaw the money, did you pay it as an ae» 
knowledgment, or was it understood by you as an acknowledgment, of 
your brother's guilt ? 

A. Not the slightest 

Q. What was your motive iat paymg it 

Solicitor-Genkral. — ^Dqn't answer that questfon* 

Q. What was your reason for making that payment? 

Solicitor-General. — Don't answer that question. 

The witness was then withdrawn. 

Solicitor-General. — I presume I need not state any reason for ob- 
jecting to asking the witness what his motive was ? 

Lord Gillies. — I don't see what objection you can have to that 
question. If the witness is admissible at all, why is he not admissible 
upon that point ? 

Solicitor-General. — The question goes to what was passing witiiin 
the mind of the witness, and not what he stated to my client. This 
cannot be eompetentiy giren in evidence; 

Mr CocKBURN. — That is to be judged of with reference to the Object 
in view. If a witness has done any act whatever, I am entided to ask 
why he did it I am entitled to ask that at any witness. 

Lord Gillies. — When the witness is asked, << What was his rea$o^ 
for doiog so," I think the question is a very natural one, and should be 
put I don't see there is any objection to the question. 

The witness having been recalled — 

Q. What was your reason, or your view, in making ^is payment ? 
Did you conceive you were acknowledging your brother's guilt by doing 
so? 

A. The reason was, that I considered it to be ruinous to my brother's 
professional character to be even accused of such a thing, and of conse-i 
quence that it would be a severe blow to my own credit and tiiat of tihe 
family. 

Q. When you paid the money, did you give Mr Shaw to understand 
that you thereby acknowledged your brotiier*s guHt f 

A. No. 

Q. Have you a brother at the Bar ? 

A. Yes. 

Q. Is your mother alive ? 

A* Yes. 

Q. Does she live with you and the pttrsuer ? 
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A. Yes. 

Q. Did you receive any pledge of secrecy from Mr Shaw vvlien you 
left him? 

Lord Gillies. — I do not underetand that you can put such a question 
to the witness. You have the letter of acknowledgment by the de- 
fender. 

Crofis-examined by the Solicitor-General. 

Q. Look at that letter — [Letter handed to the witne8s]-*Is that the 
letter which Mr Shaw wrote over ?* 

A. I have no doubt of it. 

Q. Look if that is the scroll you canied in your hand? — [Scroll 
shown,]* 

A. Yes ; it is. 

Q. That scroll was prepared, I presume, before you went to Mr 
Shaw ? 

A. Yes. 

James Brown, Esq.,— examined by Mr Cockburn. 

Q. Do you know Mr Thomas Patton, who resides in Frederick 
Street ? 

A. I do. 

Q. And I understand you know Messrs Robei*t, Alexander, and David 
Ilaig? 

A. I do. 

Q. Do you keep a sort of diary, or jotting, or memorandum of your 
engagements? 

A. Yes— rl keep a diary of the arrangement of my time. 

Q. Did you dine in Mr Patton's in 1828?— What day was it f 

A. I dined there on 20th June,. 1828. 

Q. Who were there ? 

A. I have an impression, but do not recollect distinctly. 

Q. Were the Haigs there ? 

A. I think they were. 

Q. Did you dine there in July 1828? 

A. No, I did not. 

Q. Is your diary kept accurately ? 

A. It is — and I have no doubt it is stated there« 

Q. And you did not dine there in July ? 

A. I did not 

Q. Can you tell us when you dined at Mr Patton's again ? 

A. No, I cannot. I don't think I dined there that season again. 

Q. Do you recollect if Mr Clason was there upon the 20th June ? 



* See ApperldiXi p. 1« 
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A. I doii*t recollect — I think he was, but I am not sure. 

Q. You are positive you did not dine there in July 1828? 

A. I am positive I did not. 

Q. Was Mr David Paterson there ? 

A. I don't recollect of his being there. He may have been there 
without my observing it. 

Q. Was Mr Shaw there ? 

A. No— he was not, so far as I am aware of. .There were several 
gentlemen present, and I cannot speak exactly as to the individuals ; 
but I think Mr Shaw was not there. 

Q. Do you remember of a bet having been taken that night about 
the words of a song ? 

A. Yes, I do. 

Q. Do you recollect how the bet was decided ? 

A. I remember there was a bet about a song which Mr Sinclair, 
who was here at that time, had sung, and Mr Melville sent a note to 
Mr Murray of the theatre about it, who returned a written note in an- 
swer, with the words of the song. 

Q. Do you recollect how the bet was decided? 

A. I recollect the bet was decided in favour of one or other of the 
parties. 

Q. Do you recollect what was the signature to the note which waii 
returned by Mr Murray, with the words of the song ? 

Solicitor-General. — I object to that question. They may produce 
the document. 

Lord Gillies. — You cannot prove the contents of Ms important do» 
cument by the witness ; and I cannot see the use of the question. But 
it is for you to judge of that 

Mr CocKBURN. — The use of it is just tiiis> that it fixes the date of the 
meeting. 

Q. Do you recollect if Mr Sinclair was here at that time ? 

A. I think he was, as I have already said ; for the bet was about a 
song that he had sung. 

Cross-examined by the Solicitor-General. 

Q. Of course this was after the song had been sung by Mr Sinclair- 
Can you tell us how long after ? 

A. It was certainly after, but I cannot say how long. 

Q. I believe on Monday morning the 19th of January, you heard that 
the money was to be repaid to Mr Shaw — from whom did you receive 
that infoimation ? 

A. I received a communication on that day in confidence; but I pre- 
sume I must now state it. Mr Donald Home mentioned to me, that a 
charge had been made against Mr Paterson, and that a demand had 
been ma^e for the mopey, but not that it wii9 to be repaid, I abould 
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mention that Mr Hone was with me on buainess at any rate> when he 
mentioned the circumstance* 

WiLLiAu Murray, Manager of the Theatre4lo7a],-— examined hj 

Mr CociBURir. 

Q. Do you remember if Mr Sinclair was engaged to perform at the 
Theatre-Royal in June or July, 1828? 

A. I think he was. 

Q. Was it hi June or July ? 

A. I think it was in the month of Jtme. 

Q. Do you recollect, while you were in the Theatre»Ro3ra] one nighty 
of receiving a note from Mr James Melville about the words of a song ? 

A. I do ; but I don't recollect the particular night. It was one eren- 
ing when the opera of the Lord of the Manor was performing. 

Q. Have you any play-bill or hack which would show the date f 

A. Mr Kennedy has been summoned as a witness, and has brought 
with him the books of the Theatre, from which that will appear. — (Mr 
Kennedy was not called, but the books were sent for, and having been 
shown to the witness, he proceeded.) — I see that the opera of the 
Lord of the Manor was performed on two nights in June, on the 20th 
and 27th ; and it was on one of these nights, I am not sure which. 

Q. Now, was it on one of these nights, either the 20th or 27tk of 
June, that you received the note from Mr Melville f 

A. If the opera was not performed m<fre than twice in the nKmlii of 
June, it was on one of them I received the note. — (Here the witness 
again examined the books of Ae Theatre, and then proceeded.) — That 
epera, was performed, I observe, also on the I5th of July, but Mr Sin- 
clair was not then here. 

Q. Was Mr Sinclair here when you got the note from Mr Melville ? 

A. He was. I received the note in the Theatre, and went to Mr Sin- 
clair and asked the words, and then wrote an answer, giving the first 
Hue of the song. 

Q. I think you acted in that opera yourself that night. Did you 
sign the note, and do you recollect how you signed it? 

A* Perfectly, I signed it « Moll Flaggon," whidi was the character I 
acted that night. 

Q. Did Mr Sinclah* perform in that opera after the month of June? 

A. No, sir» 

Q*. Can you tell ub when his engagement ended that season ? 

A It ended on Saturday the 28th June, 1828. 

Lord GiLLiBS.*-Did Mr Sinclair then leave Edinburgh ? 

A. I tlonk he would, my Lord, immediately afkerwurds. 

Dean of Fagultt.*— The last time that opera was played by Sindauf 
was OK the 27tk )WM, and played ob the 20tk of that BKiiith 9 

A. Yes^ 
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Sahx7ei> Amdxbson, Esquire, wine merdiaiit»«^*examiiied by 

Mr COCKBUBN* 

Q. You are acqudnted, I believey with Mr George Kiimeery banker 
in Edinburgh ? 

A. I am. 

Q. Where does he liTe> and where did he lire in January 1829 ? 

A. He lives in Melville Street, and be lived there then. 

Q. Do you recollect of dining there in the monA cf Janoary 1629 ? 

A. I do. I dined there on 5th January 1829. I have it marked down 
among my other engagements. 

Q. Did you dine there in December 1828? 

A. No« I did not 

Q. When did you dine there before ? 

A. Not for months. 

Q. Was Mr Alexander Allan there f 

A. He was. 

Q. Do you recollect who were there besides? 

A. There were Mr David Paterson, Mr HotchkiSy Mr Alexander 
AUan, Mr James Stein, and myself— five in all* 

Q. Were there just five persons ihere ? 

A. To the best oi my recoQeetiim there were none but those I have 
mentioned. 

Q. Do you recollect when you dined there again? 

A. It was some time afterwards,bttt I den't rec<^leet exactly how long. 

Q. Do you remember of sending any wine in January to the party ? 

A. I remember perfectly, it was on 5th January i and that i» what 
makes me recollect it. I had been ordered to send s<Hne wine to Mrs 
Jefirey's. 

Q. Where does Mrs Jeffrey live f 

A. In Union Street. The party was to have met there, but that ar- 
rangement was altered. I came in frcmi Alderston, in order that no 
mistake might take place. I got a note frcmi Mr Kinnear, who was not 
very well, saying, that in place of sending the wine to where it had been 
formerly ordered, it should be sent to his own houses 

Q. You remember of a brother of Mr George Kinnear's who then 
lived in Great King Street ? 

A. Not that I am aware of at that time. 

Q. Do you know a Mr Kinuear, who lives in No. 59, Great Kipg 
Street ? 

A. Yes, I doi 

Q. What is he ? 

A. A banker,* Mr John Gardner Ktdnear ^ he is a brother of Mr Gem^ 
Kinnear. 

Q: Did Mr John Gardner Kinnear lire in Great IQng Street hi Ja* 
nuary 1829 ? 

A*Ibettereso. 
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CrcBs-examined by the Solicitor-Gexebal. 

Q. On leaving the house of Mr George Kinnear that night, in Ja- 
nuary, did he make any communication to you of a pailicular de- 
scription ? 

A. Yes, he did ; to me and Mr Allan. 

Q. .Mr Paterson had just left the house; I believe ? 

A. Mr Paterson was in the outer lobby, as I think, and we were going 
away, when Mr Kinnear called Mr Allan and myself back to the foot 
of the stair, just when we were leaving the 'lobby, and made a com- 
munication to us. 

Q. Do you recollect Mr. Paterson making any statement about the 
hour of the night, while you were in Mr Kinnear*s ? 

A. Yes. 

Q. What was that ? 

A. To the best of my recollection, Mr Paterson said, when we were 
in the drawing-room, and engaged playing at cards, that it was half 
past four in the morning. 

Q. Did that turn out to be the fact ? 

A. No. I went home, and the watchman was caUing half past two 
as I passed the comer of Athol Crescent. 

Q. How did Mr Paterson happen to make that observation about the 
hour ? 

A. Because it was so late. 

Q. What had you been playing at that night ? 

A. Brag. 

Q. Who were playing brag ? 

A. Mr Paterson, Mr Allan, Mr Kinnear, and myself. 

Q. Was Mr Hotchkis there ? 

A. He was there at dinner, but he was not there when we broke up 
and I don't think he ever was in the drawing-room that night after 
dinner. 

Q. Was the party abiiiptly broke up ? 

A. No ; but when it was said to be so late, we thought it was fully 
time to break up, and we did so under the impression that it was the 
hour I have mentioned, half past four in the morning. 

Q. And that was not the fact ? 

A. It was not It was only half past two. 

Dean of Faculty. — There is some dispute as to the extent of the 
circulation of the printed statements, which we shall prove if ne- 
cessaiy. What do you admit ? 

Solicitor-General. — I admit that Mr Shaw sent copies to the mem- 
bers of the Royal Company of Ai'chers, (I believe to the same. extent, 
in point of number,, with those published by the Archers themselves, 
400 copies) of their report, and also to the members of tlie EdinbyrgH 
Troop of Mid-Lothiau Yeomanry^and to some private friends. 
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Loud Gillies.— 100 is the same^as 400. 

Dean of Faculty.— We here close the case for the pursuer. 

Solicitor-General. — Gentlemen of the Jury, The first observation 
that I am desirous of addressing to you in this case is, to remind you 
that you are not here for the purpose (as you might have inferred 
from the greater part of the opening speech of my learaed friend for 
the pursuer) to try, in one single particular, the propriety or impro- 
priety of the conduct of Mr Shaw, except in so far as to ti*y whetlier 
he had or had not sufficient ground for the statements he made rela.- 
tive to the pursuer. With all that part of my. learned friend's opening 
as to the conduct imputed to Mr Shaw, of giving a pledge of secrecy 
and violating it, although this was placed, in the front of the array 
against him, you have, in point of fact, nothing whatever to do. But since 
this statement was made, and addressed so powerfully to you, for the 
purpose, you may be assured, of working on your feelings, and trying 
to create a prejudice against my client, and of endeavouring to inflame 
your minds to give damages against him, I shall, if the matter be not 
already sufficiently refuted by the pursuer's own statement, be able 
to prove, under the hand of the pursuer and his brother, that when 
they instructed that statement to be made, they knew it to be false. 
My learned friend farther stated, that he has seldom seen a case 
80 wrapt up and mystified in useless details of names and dates, and 
other trifling circumstances, when the truth lay within so narrow and 
short a compass. In one sense that is true. But you have already dis- 
covered, in the course of the case, that the plausibility and force of the 
pursuer's statement derives its effect and impression merely from 
throwing aside some of the most material circumstances attending the 
transaction in question, and from endeavouring to present it to you in 
a way totally different from what the actual occurrence warranted. 

In the outset, it is necessary that you should attend to the nature of 
the statements made by the pursuer in his summons, and as they appear 
in the issues before you, containing the matter of defamation, and the 
grounds on which he now demands redress. As to the first and second 
issues, I need say nothing more than this, that I think slighter proof 
of the communication of any statement by a defender, (the party 
accused,) in a case of defamation, was never previously relied on. That 
to one or two individuals a statement was made by my client, is perfectly 
true ; but that he invented or fabricated the imputations against the de- 
fender, is most false ; and you will see what a mighty difference it makes 
in such a case, if I shall establish the previous existence of reports, 
which left the pursuer without a character to stand upon. If I establish 
that his reputation was previously gone in the estimation of the most.of 
his friends, it will come to be very different from the defender's beino- 
the originator, or industrious circulator, of a calumnious inalicious libel. 
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We distinctly deny, either that the UnpeachmeBt of the pursues oha« 
racter originated with Mr Shaw, ot that it acquired even greater cur« 
rency than before, until after that conclusive fact, the repayment of 
the money, — ^mentioned, aa we shall prove to you, by his own friends, 
and in his letters on the subject read at interviews that took place with 
them. You are told that Mr Shaw had gone about, after the repayment 
of ^e money, reporting these accusations to all and sundry. Mr Jollie» 
the pursuer's own witness, proved that between the date of the Hon* 
day on which the payment had been made, and a meeting of seventeen 
or eighteen gentlemen at Mr Homers chambers, called for the very 
purpose of enquiry by the pursuer himself, Mr Shaw, instead of cir- 
culating the calumny, had sever made an allusion to him about this 
matter before that meeting. Mr JoUie's evidence on this point seemed 
to make the pursuer shrink from any question on that point to any other 
witness. There was no attempt to prove that, after Monday, Mr Shaw 
aver uttered one word upon the subject till called upon at the meeting, 
which originated with Mr Paterson. Therefore, whatever may be the na- 
ture of the defamation imputed to Mr Shaw, it never was repeated by 
that gentleman till he was forced to do it by the pursuer himself. But 
observe, — and I request particularly your Lordship's attention to this,— 
what is the nature of the defamation imputed to my client ? Here I may 
observe that we have heard a good deal about dates ; and an attempt 
was made by the pursuer, who wishes, it is said, to stand on the proof 
of his character, to exclude our proof by a puzzle between June and 
July, and by pretending ignorance about the house in which Mr Kinnear 
lived, and that we were attempting to take him by surprise. But, 
gentlemen, that very matter was tvrice before the Court previous to 
the discussion this day; the pursuer knew and was aware of it, al- 
though he now tries to insinuate to you that it was a point of which 
he knew nothing. But while you find the pursuer trying to avoid, and 
Hying from, the proof of the facts which took place upon these 
occasions, he himself has committed blunders as to the dates of 
the facts in our issues, quite aa important if we chose to stand 
upon them. For example, in the fifth issue, the date* of the paper was 
completely mistaken ; and I think the same remark applies to the fourth 
issue. But I am sure, in a case of this description, you will only view 
the attempt to exclude the proof of the defender (the mistake of June 
for July signified not one whit to the question as to what occurred at 
the dinner*party, otherwise sufficiently described) as in reality showing, 
that from that enquiry the pursuer shrunk on account of a dread of the 



* This was a mistake, arising from the way the date of the paper was stated 
in the course of the pursuer's evidence. A separate document was also given in 
of a wrong date.-»See foot-note, p. 10. 
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exposure which he knew must take place. But, gentlemen, what is the 
defamation imputed to my client V It is set forth in the fourth issue, as a 
quotation from a printed statement by Mr Shaw, and is part of what is 
complained of as false and libellous, that '' on the evening of Wednesday 
the 14th of January, Mr Shaw was, for the first time, informed of the ex- 
istence of certain rumours which had long been current in this city, and 
other parts of Scotland, relative to the conduct of Mr Paterson at 
cards (meaning thereby that it had been rumoured that Mr, Paterson, 
the pursuer, cheated at cards.)" Therefore, one of the statements of 
which the pursuer has complained is this, that we allege that we had 
heard of the existence of rumours. If these were false, then we have 
invented them* If they are not false, and if Shaw did not invent these 
rumours, there is no libel in what is set forth in this part of the issues, 
whatever there may be in the others. Then the issue goes on to say, 
that " he had received evidence on which he could rely In support 
of the truth of these charges, (meaning thereby that he could 
prove the said rumours of the pursuer having cheated at cards to be 
true.)" This is the nature of the libel imputed to my client. Then 
again, in the printed letter referred to in the fifth issue, addressed to 
Mr Hope, as secretary of the Archers, you find the following is part 
of the statement imputed to Mr Shaw as defamation : — ^ It was not 
till the evening of Wednesday the 14th of January that I was for the 
first time made acquainted with the reports injurious to Mr Paterson's 
character. Having then occasion to call on Mr Bum, he, in the course 
of conversation, enquired if I had heard any reports unfavourable to 
Mr D. Paterson, as Mr Ewart had told him, but a few hours before, 
that he was said to have been guilty of unfair play at cards. I express- 
ed my astonishment at such an imputation, and stated, that, from what- 
ever quarter the accusation might have proceeded, it ought, in justice 
both to Mr Paterson and to the public, to be investigated to the utmost. 
Understanding that Mr Burnett was aware of the circumstance, I wait- 
ed upon him the following day, when he informed me that it was no 
secret, and that it had been the subject of conversation at a gentleman's 
table in the north. Having afterwards waited upon Mr Low, I was 
assured by that gentleman that it was not only no secret, but had been 
publicly talked of for a long time in the north and west country, and 
that it could easily be proved." There is not one word of a different 
description. The defamation complained of is, ** that I stated merely 
my belief and conviction that Mr Paterson had cheated at cards; that 
I heard rumours, which, on enquiry, I believed to be -true ; and that 1 
had sufficient to go upon in making the imputation," My learned 
friend, in his speech, said that Mr Shaw, having conceived the plan of 
getting back the money months after it had been paid, had for this 
purpose invented the calumny of Paterson having played foul at cards. 
This is not the libel that is charged-^that is not the libel proved. They 



33 

have not attempted to prore by one single witness that my client ever 
stated that he had seen foul play. His statement was, that he now 
believed that he had been the victim of it, and that after the occur* 
rence in question, he was made acquainted with these reports, and 
that he ascertained that these reports, as to Paterson's practices at 
cards, were not without foundation, and then he brought forward his 
charge. 

Now, before troubling you with the statements of what we are to prove 
on the part of the defender, let us take the case as it stands upon the evi- 
dence of the pursuer. Mr Shaw sends for the pursuer^s brother. Re- 
member that he stated to Mr Jollie— andyou are to take nothing but what 
he has stated — that he had heard reports of the pursuer ^ving cheated, 
not that he saw it And Mr Alexander Paterson stated that Mr Shaw 
said the same thing — ^that he had received the information from two 
parties; and he tells him that his brother had been guilty of foul play, and 
** if he is the man that he has been represented to be, he shall not keep 
my money. If the money be not returned, I will expose him, and make 
it public." My learned friend's statement was — and I am willing to 
take it — and it will be confirmed by Mr Home — that Mr Alexander 
Paterson was informed that a meeting would be called next day, at 
the British Hotel, (because the circular was prepared,) for the purpose 
of enquiring into the facts. Now, what happens ? We have nothing 
to do with the motives and feelings of the brother. I have no doubt 
that he believed then, and that he believes now, in the innocence of his 
brother. What we have to do with is the conduct of the pursuer. 
This communication was made by Mr Alexander Paterson to his bro- 
ther, the pursuer ; and what happens ? Does he leave the matter to the 
advice and suggestion of his brother ? Has he no communication with 
any one else ? Independently of what we shall prove to you, it appears, 
from the pursuer's evidence, he went to Mr Jollie i^pon the evening 
before the money was paid, and Mr Jollie tells him, in reply to the 
remai'k, that the accusation was false as it is foul ; — '^ It may be so, 
but it is a report which is current among eight or nine of your 
friends ;" and he named two of them, Mr Melville and Mr Clason, 
who were aware of it, but he declined naming the others. " I 
pressed upon him," said Mr Jollie, " the predicament in which he 
stood; that it was an accusation not confined to the breast of Mr 
Shaw, not confined to the breast of Mr Jollie, but that he stood in shud- 
dering, and, I admit, dreadful predicament ; that there was a report 
known to eight or nine diflferent persons that he played foul at cards." 
But does it rest there alone ? By no means. Mr David Paterson and 
Mr Alexander Paterson knew before Monday morning that it was 
known to others, and that it had been spoken of by others, as well as 
by Mr Shaw ; because, in that letter, Mr Shaw is made to copy over the 
scroll which Mr Alexander Paterson took to the meeting on the Mon- 
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day mdrniiig, when th* money was pidd back ; and in that scroll re- 
ference is made to Mr Shaw having sent round the report to others. 
Mr Shaw is made to n&y, in the letter he so copied from Alexander 
Paterson's scroll, Ihat he had never mentioned it, and he would not 
speak of it, excepting to those to whom he had already spoken, and 
that for the purpose of telling them that he had received the money. 
In the scroll of the letter these words occurred. This scroll was car- 
ried prepared to Mr Shaw, and had been concocted between the two 
brothers. Does it not prove that the pursuer knew that Shaw had men- 
tioned it to various persons — confirming the fact mentioned by JoUie ? 
and did it not contemplate the fact that Shaw was to tell those gentle^ 
men that the money was to be paid back? Now, in what predicament 
is the pursuer placed— -paying back money on such a charge, when 
he was aware that the charge was known to eight or nine of his inti- 
mate friends ? I am not here in a situation to prove merely the truth 
of my issues. The pursuer asks from you damages from the defender ; 
and how does he present himself to you ? I give him the fidl benefit of 
the statement by the brother, that he did not acknowledge the pur- 
suer's guilt. The question is, what is your view of the conduct of 
the pursuer, and iM>t of his brother's motives ? I do not question 
the purity of his brother's motives; to him I give the fullest cre- 
dit for his intentions. But here is an accusation, known to eight or 
nine of the pursuer's friends, that he played foul at cards. Mr Shaw's 
statement is, not merely that I will expose you ; no man would be ex- 
posed by a fsdse accusation — no man cares for that if the accusation be 
not true — no man cares for that threat when he can defend himself; — 
but. You shall have the benefit of an investigation. If you do not refund 
this money, a meeting of your own friends shall take place to-morrow 
at the British Hotel, before whom the whole case shall be brought. 
The very gentieman the pursuer went to consult as the friend and ad- 
viser to whom he wished to trust, Mr Home, was to be one of those 
friends* The others to be called were to be, as appears, all equally 
known to botii parties. In the knowledge of this, the pursuer pays 
back the money, knowing tiiat the circumstance of his playing false 
at cards was known to eight or nine different persons. After this over- 
whelming and conclusive fact, that I charge a man with having cheat- 
ed at cards, and that man pays back the whole of the money that he 
had ever lost in my company, in order to avoid enquiry — Can you lis- 
ten to such a man, when he comes forward in a Court of Justice, and 
says. This is a false, foul accusation, and you shall pay damages, for- 
sooth ? We shall prove that the'pursuer was well aware of the nature 
of the meeting at the British Hotel. To a man in the circumstances 
of Mr Paterson, if innocent of the charge brought against him, such an 
investigation was the very thing, of all others, that he should have 
wished* I put it to you^ gentiemen, would any man, not conscious of 
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guilt, have paid doWh the money to itlfie inveedgatlon^ or to troiA eil4 
quiry by his friends ? One course which the feelings of an innocent 
man would have led him to adopt, was plainly stated to him by Mr 
Jollie ; and most men would have adopted that course. I do not com- 
plain of him that he did not take that course i still it was the course 
which a man of honour and spirit, conscious of his innocence, would, 
in all likelihood, have adopted. I do not see that he had any other al« 
temative than tidcing that step or demanding enquiry befbre his friends, 
-^men of honour, experience, and generous feeling, and ready to pro* 
tect an injured friend if unjustly accused. How would one of your^ 
selves, gentlemen, have treated that accusation ? You are accused of 
cheating at cards. You are told, that, if you do not refund the nioney 
which you had gained, a meeting will be called, and the matter enquired 
into. What more would you desire in this situation, than to have an 
opportunity of shaming the calumniator, by going into the investiga- 
tion, and courting the enquiry, that waste demonstrate your innocence 9 
I put it to yourselves, as by far tJie most conclusive fact, that he shun* 
ned enquiry by a tribunal like this, composed of men of honour and of 
his own friends. What better fact can ^o« rely on— what more cdncluaivo 
of guilt can there be"^ What more complete answer to his demand 
of damages, than that insurmountable barrier which he has opposed 
to his claim — the repaying of the whole of the money under such a 
charge ? He comes before you admitting facts which demonstrate and 
acknowledge guilt The brother states to you, tiiat k6 did not advise 
him to take this course becausie he believed him guilty. ^ I advised Mm,'* 
0afd he, ^to repay the money, because the accusation would hurt hia 
character, injure his friends, and be a severe blow to myself. I ad» 
vised him from these motives, and I have no belief in his guilt.*' I 
dare say he bad not ; but I put it to you, whetiier the advice of any 
fViend would have Induced you to repay the money demanded from 
you under such circumstances P My learned friend said that Mr Shaw 
came presetting, as it were, a pistol at Mr Paterson^s head, demanding 
the repayment, or threatening exposure. Tlien the more peremptory 
the threat of enquiry, the conduct of the pursuer under that demand 
only the more proves the consciousness of guilt, — ^that he shrunk from 
investigation, — that he would not stand the enquiry by which bis Inno- 
cence was to be tried. It only the more proves that the man who 
could avoid such an investigation, can never be allowed to appeiftr be- 
fore a Court of Justice, and say, ** I am here as accuser, — ^I am here 
with clean hands, and you must give me damages.^* For sure 1 am* 
that no Jury could give damages. But, says my learned friend, thia 
was but the advice of a brother, and he had no other perscm to coii" 
iult with, no one waraed him of the consequences. We shall presmit 
] efbre you an individual with whom he did consuH, and wlw did ad 
ihe part of a zealous and i^teady friend until hfe guHt was eatabUal^ 
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We shiiU bring before you Mr Donald Home, witii whom be waa in 
^ommuniQatioii on Sunday and Monday; and wbo warned hun> aa 
^Uie appear^ emphatically and significantly to have done, against the 
•t^p which he waa going to take. Now, I just put it to you, whether, 
in the whole course of your experience of human life, you ever heard 
of any thing so.extraTagant as 9 man coming to demand damages, be* 
cause he was charged with an aecusation of obtainhig money by false 
play, who upon that aecusation had paid down ihe money so alleged 
to have been unfairly gained? He has insurmountably barred hit 
cUumfor damages* And the first question you have to consider, i8,«« 
ftot.wheUier we shall prove the truth of the fact satisfactorily, aa I 
tiiink we shall, or whether we may fail in that ; but, on the pursuer's 
elaim for damages, how can you safely award damages to this man, who^ 
upon the direct accusation of having cheated at cards, pays down the 
money that was unfairly won ? That is the question for you to answer. 
Can you feql confidence in giving this man damages ? I could under«> 
stand that this fact of paying the money might not be a moral bar to a 
claim of damages, if the pursuer had even demanded from Mr Shaw 
an acknowledgment that the report was groundless. But he did no 
such thing. He never ventured to require such an acknowledgment. 
His brother even did not venture to require a recantation ; and there* 
fore I apprehend his right to ask damages is at an end. You will re- 
member that neither Mr Alexander Paterson nor the pursuer has ven< 
tufed to assert that Mr Shaw expressed his disbelief in the report, or 
that he took the money, on the footing that he did disbelieve it. On 
the contrary, Mr Alexander Paterson goes with a letter previously writ* 
ten out, containing the terms on which the money was to be repaid^ 
and ailhe ventured to insist upon. What are the terms of that letter ? 
It bears :— ** 19/A January, 1829.^With reference to the subject of our 
Conversation. yesterday, I acknowledge that you have of yourself come 
forw;ard and paid me the money I demanded, in order that I should for 
ever preserve a most entire silence on the subject, for the sake not 
only of your brother, but of your friends :— I therefore hereby pledge 
myself never again to speak of the matter alluded to, excepting to 
those I have already spoken to about it, and that only for the purpose 
of telling tKem you have done this ; as you consider the very insinua- 
tion as bad as the reality, and could not be remedied by any puhllclty 
that might be given to it by demanding satisfaction, which I was deter- 
mined not to give In a hostile manner, for the reasons I mentioned to 
you." That Is the draft which Mr Alexander Paterson Identified as that 
which Mr Shaw was to copy over. He did copy It, and you will ob-. 
serve that Air Shaw makes one or two additions, not material, except 
that he puts In the words, " more especially for the sake of all your 
friends," and another passage, where, Instei^ of the words, " I was de* 
tei'minednotto give satisfaction," he puts In the more emphatic^ words, 
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^^* and nothing will ever tempt or force me to meet Him in a liostile man- 
ner, for the reasons I mentioned to you; marking as significantly vA 
any gentleman can his opinion of another, that he never would give 
him the satisfaction of a gentleman, or consider him entitled to the 
{nivileges of such. Now, does not this prove to you that the moneys 
was paid back on the understanding, and with the full knowledge^ 
that Mr Shaw did not retract one word of his accusation — ^that he 
demanded the money because the accusation was true — ^that the pur«> 
BUer never meant to say to Mr Shaw, and did not dare to say to him» 
^ At least you will acknowledge you was in error — at least that you 
Ivere deceived — at least that the accusation was calumnious — at least 
you will arm me with a document that will satisfy those who have 
heard of it that the accusation was false ?" Is that document either 
given or even asked ? No, gentlemen, it was a very different document. 
The repayment has been designated htish-money. Be it so — ^but then« 
what can the pursuer make of it— it was hush-money paid on the 
receipt of a letter, in which the accuser did not take back one word 
of the charges he had brought against the accused; and there is not 
even a proposition that Mr Shaw should acknowledge that he had been 
deceived. I believe I might be safe in leaving the case even here, be* 
cause this is an action in which the pursuer claims damages, and there 
are many grounds on which you are well warranted in refusing them» 
even if we did not enter into further detail, or enquire into the truth 
of the accusation. If you are satisfied that the pursuer's conduct has 
been such, and that he has conducted himself in such a manner in this 
transaction, as to give evidence that he dreaded enquiry, or if he acted 
substantially so as to acknowledge his guilt, I need not tell you that 
you have no ground on which to give damages. A party coming for- 
ward with such a demand, must satisfy you that, in the circumstances, 
damages ought to be given. And on what grounds are you asked to 
give them here ? Had Mr Shaw, from the pursuer's conduct, no warrant 
for the accusation made ? I allege that a man cheated me at cards, and 
I charge him with having done so, and threaten to table the matter to 
his friends. What does this individual do ? Why, in answer to my 
accusation, he repays me the money which I said he had fraudulently 
obtained from me by foul play. Now, as between these two indivi- 
duals, I ask you if you can safely award the man who has so acted, 
damages, because, forsooth, Mr Shaw had no ground to go on in making 
the accusation. No ground to go on, gentlemen ! — when the pursuer's 
own conduct demonstrates abundantly that it was an accusation which 
was true, and from enquiry into the truth of which he shrunk, because 
he knew it to be true ! 

But the case does not rest here. Injustice to my client, however, 
I must press this first and gieneral view of the case on your attention, 
and request you to remember, that this satisfactory view for a jury to 
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take is not to be mixed up witli tbe extrat of our proof. My learned 
friend already stated pretty strongly the difference between moral and 
legal evidence, aware thut foul play at cards is one of the most difficult 
things to prove in a court of justice ; but you wjill recollect that, al* 
though we should not prove the foul play, there is no ground for 
giving damages. There is a difference between moral and legal evi* 
dence, and it is. just applicable to these two branches of the case. 
If the conduct of the pursuer on the first part of the case satisfies 
you that he did not come into court with clean hands, if you are sa- 
tisfied that his own conduct has barred any claim on his part, you are 
9t once entitled to refuse him damages, just on the ground that bis 
own conduct does not clear him of suspicion. But the case I have to 
^tate on the part of the defender, (which will be proved far beyond 
what could have been anticipated,) is one very different indeed from 
that which has been disclosed to you in the case for the pursuer. 

I early called your attention, gentlemen, to the nature of the defama* 
tion with which my client is charged. It begins with a printed State- 
ment. In that it is stated that my client heard this rumour from Mr 
Burn and from others, and we shall prove that most completely. But 
there cannot be a wider difference between any two cases than there 
is between the case of a man who invents a slander, and one who, ha- 
ving an interest in the matter,— as Mr Shaw, as a loser, undoubtedly 
bad, — ^merely proceeds on information he has received. It may be 
that he was wrong, and that the imputation may be actionable, and he 
may not be entirely relieved from damages even when only repeating 
the statement told him by others. But it is one thing to invent such 
a horrible calumny, and another to state it on information received 
from others. The statement complained of as a libel, is, that we were 
informed of these reports; and we meet the charge of defamation by the 
answer that we did get such information — that it was stated by various in-i 
dividuals to whom these remarks were not newer strange, who had heard 
the rumour months before, — that it was talked of at dinner tables even in 
the north of Scotland ; and on enquiries made, the result was, that these 
charges turned out to be true. I shall not go farther into the statementp 
than to tell you that it will be substantiated to the full. But our evidence 
goes farther — to support our issues in justification. It appears that Mr 
Peterson's conduct at the game of braghad attracted the suspicion of vari- 
ous individuals ; that there was something striking and unusual in his 
manner of shufiiing and dealing the cards; that this having attracted their 
attention, some of them thought it right to watch him ; that some of 
them had satisfied themselves as to the fact, while others mentioned it 
to their friends, and warned them against engaging in play with Mr 
Paterson. I do not know whether any of you are acquainted with the 
game of brag ; I hope some of you are, although your acquaintance with 
1% may not Jiave led you.to the extent of play that took place ypon this 
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obcftBion. b i»9 howeirer, ndcesMiry for me to 4ell yon, tf-I «ui,-»fdr 
I am not B^rry to say that I kaow nothing df tke game myself, or 
the manner in which it is played. A certi^n number of cards are 
dealt round to each. The game is this, -as I understand it. Before 
looking into your hand, you put something into the pool? after look* 
ing at your hand, you must either brag or retire from the gaftie. If you 
bnig before looking at your himd, it is called m^tSing : and y^u put in 
only half, as I understand, what you would have to do if you brag itfler 
hiiring seen your hand. Now, you will at once see, that if a person 
tm mark a particular card, or, knowing where they are in the pack^ 
can contrive, in the course of shuffling or dealing fhem, to place it ra- 
pidly at the bottom of the pack, and in dealing, to drop the card intd 
his own hand, knowing it to be a high one, in place of that he ought to 
deal — that although he has not looked at his hand, he has a great adTan<' 
tage, because he ^ows that a particular card is there, and is in safety to 
6nt6, because he knows that he has put into his hand cards that are 
Important to the game. Now, Mr I^terson's conduct had attracted 
die notice, as formerly stated, of several individuals, and also his un- 
usual desire to deal, and his rapid manner of shuffling the cards; 
in the course of which we shall prove, that those who watched 
him saw him place particular cards at the bottom of the pack, and 
drop them upon his own hand. It is needless to say to you that this 
Was fraudulent and foul play. The hazard in the game consists in 
this, that before you look at your hand, you may ant^, if you choose, 
on that hand— on the chance that it Is a good hand ; even after you 
Ao look, you allow another to bet against you, on the chance that 
he has as good a hand as you. Now, we shall prove to you, that 
Mr Paterson, on these occasions, ventured to ant^ on his own hand, 
of course before he looked at it, and that against those who had 
looked at their hands — and the result was sudb, by the cards in his 
hand, as to demonstrate that he knew what they were. There was 
one striking scene that occurred at a dinner party which took place at 
Mr Patton's, as we believe in the end of July. The pursuer wishes 
to take advantage of some alleged mistake in the month, to avoid in- 
vestigation, and seems to say it was in June. You will judge from the 
proof whether it was June or July. A dinner party takes place in one 
of these months, at the house of Mr Patton, where the Messrs Haig, 
Donald Smith, Clason, and the pursuer, were present. Mr Clason ha^ 
formed his suspicion before that time, and he watched the pursuer 
from that evening, and satisfied himself of his false play. Mr Robert 
Haig also watched him most closely, and he saw distinctly the foul play. 
He saw distinctly the manner in which it was committed, in dealing 
and shuffling the cards, a card being put at the bottom of the pack, 
and adroitly dropt by the pursuer upon his own hand. Before Mr 
Haig had made up his mind what to do, (I believe he left the party 



tfiiidst imtrtedifttely, Mid comffluiiioftted what Kd hud 'seen,) Mi* 0. 
I^fnilti wittiets«d soiiK^lhllig ytety suspleiCMii alsoi Tki» geatlefflati, who 
WM tfMted At tttiother tftblei Dalied oiit» " What is goitig on there ?" He 
wt» told that the " trustee" (tneatiiiig Mr Paterion) *' was aniiinr^ 
ttpmi hSa hand) and the otheri were bragging, having looked at then* 
hands.** Mr Smithy to wm'n them, I presuttiei of his suspicions, cried 
OHt, " I will take anif bei upott^ the hand of Mr Paterson." I should 
mention that Mr Smith had first aaked Who had dealt, and being told 
it was Mr Paterson, he said instautl]f| " I will take any bet on Mr 
Paterson's hand." The result fully Justified Mr Smith's suspicions, 
as Mr Haig will tell you. A iuof e striking scene took place at the 
house of Mr Qeorge Khinear, banker in Edinburgh. This gentle- 
man was not much in thd habit of playing cards, or of meeting Mr 
Paterson frequently,* but he noticed something, though he had not 
heard the reports that were in circulation! Mr Samuel Anderson stated 
that he was of that party in the end of January, 1839. Mr Allan, the 
Other Individual, who was not called by the pursuer more than Mr Kin- 
near, was watching Mr Paterson, and he noticed something extraordi" 
nary, and saw as distinctly, to his own conviction, as a man can see, 
the same trick that Mr Haig saw at Mr Patton'B*--that is, the card dropt 
down Upon hishfiiid« Mr Kinnear, who was watching him, caught the 
eye of die pursuer at that moment, who turned, to use Mr Klnnear's 
expression to us, as pale as death, and suddenly looking at his watch, 
declared it was half past four o'clock, and broke up the party. It turn- 
fed out, however, to have been only half past two o'clock. This Mr 
Anderson has already told you. Mr Kinnear called back Mr Allan and 
Mr Anderson, as they were leaving his house, and stated to them what 
he had seen ; and he was confirmed, I think, in his observations by Mr 
Allan. I certainly need add no remark as to the eflfect of such foul 
play. My learned friend has himself completely admitted the result 
that ought to follow from it; and t refer you to his unequivocal admis- 
sion, that if one-tenth part of what is alleged in this issue be proved, 
your verdict must be for the defender. But, gentlemen, it has been 
said, and you no doubt will give weight to the observation made by 
iny learned friend, that It Is almost incredible that such an accusation 
against an individual holding the situation of this pursuer, established 
in business, and moving in so respectable a rank in society, can be true. 
I am aware you must ^vc the utmost weight to thati but 1 am sure I 
need not remind you, that there have been found instances of that dis- 
ease of the mind — t may truly call it— most melancholy instances of that 
fttfatuation— in men of high and gifted talents, moving in even higher 
circles of society, and of more established character than that which 
the pursuer possesses — that even among such men, melancholy in- 
stances have occurred of such infatuation; and if the evidence is such 
as to satisfy your minds of the truth of the charge, I am afraid no such- 
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obsenrations us my learned friend has made can be allowed to weigh 
with you in tliis case. I will not, I would not, attempt to explain the 
motives which prompt to that apparently irresistible temptation to cheat 
at cards which some men have exhibited. Perhaps the excitement of 
the contest at the game, as much as the love of gain, has opiated <m 
the mind, and tended to subdue all moral feelings- But it is idle to at- 
tempt to explain the seduction or the motiives*. The degradation— -th/e 
infatuation — we all know has often existed. 

Now, one word as to the manner in which the circulation of the 
documents took place : You will observe that the statements found- 
ed on in the fourth and fifth issues were addressed, as the issues bear, 
to the Royal Company of Archers, to the Edinburgh Troop of Yeo« 
manry, and to another individual, Mr Hope, secretary to the Archers. 
It is proper to explain to you, — and I do it with reference to the remark 
with which I mean to conclude,— -that this individual did not bring his 
action when the accusation was tabled against him. He founds on a writ- 
ten statement that was given in to the Archers, which was the sameatato- 
ment with that read at the meeting at Mr Home's. It is fitting that you 
should know, that, about a week or twelve days after the money had 
been paid back, Mr Paterson called a meeting of seventeen or eighteen 
gentlemen to hear his statement, which we shall put in evidence, and 
which was most defamatory against Mr Shaw. The meeting called on 
Mr Shaw, and he read his statement Now, observe that here the pur- 
suer comes forward in a court of justice, relying on the distinction be- 
tween moral and legal evidence^ of which you have heard so much 
from his counsel, after having first applied to a meeting of his own 
friends, before whom he made tfads the subject of enquiry, ile 
was not satisfied with their decision, and he addressed a letter, on 
the 7th of February, to Mr Russell, as secretary to the Company of 
Archers, and to Captain Cockbum, of the Edinburgh Troop of Yeo- 
manry, with both of which bodies the parties were connected, appeal- 
ing to them as gentlemen, and as a proper tribunal before whom the 
subject could be referred, and calling upon them to investigate this 
matter, and to appoint a committee of enquiry, in order that their opi- 
nion might be stated to the world, to put dovm and silence this ca- 
lumny. The letter to Mr Russel is extremely materiaL It is in these 
terms : — 

*' Mt dear Sir,— -I understand you have heard of the atrocious calum- 
ny which has been set on foot to effect my ruin; and, as I have ene- 
mies enough to propagate the slander by every means in their power, I 
find it is fast gaining ground. I have therefore been advised to beg the 
favour of four or five gentlemen, of high character, to take the trouble 
of investigating the whole matter, in order that they may state their opi- 
nion of it to the world; and it has been suggested to me, that I might, 
perhaps, venture to ask this favour of one or two oi the Council of the 
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R4)yttl Company of Arc^orSy and of Mr Coekbum and one or two others 
^f the Edinburgh Troop of Yeomanry, with both of which bodies I 
have so long been intimately connected. 

** Permit me, thei^ to beg of you to undertake this disagreeable task* 
when I trust I shall be able to satisfy you, as well as every unprejudi- 
ced mind, that the whole is founded on nothing but the basest insinu- 
ation and most malicious rumour ; and that there is not only no founda- 
tion for such a foul charge, but that it was made under the most cruel 
and unjustifiable circumstances* 

** Perhaps, if you will grant me this favour, you will take the trouble 
of speaking to Mr Coekbum on the subject, to whom I have addressed 
a similar request I remain, my dear Sir, yours very truly, 

** David Paterson." 
Now, these two bodiesaccordingly appointed a committee, who did form 
their opinion, as appears from documents put inevidence for the pursuer* 
What that opinion was, I do not mean to tell you; but the pursuer did 
make that appeal, and it was a subject fitted for a court of hcmour. To 
that appeal Mr Shaw made his reply, before the same meeting of friends 
which had been called by Mr Paterson, and that is one of the documents 
on which damages are asked. This individual, who had selected this 
tribunal as the proper one for such a matter, after that brings this action 
of damages. I do submit to you, that if ever there was a case for a jury 
to refuse to take cognisance of such a claim as this, that case is now 
before you. See what are the facts. The accusation is made against 
him; the money is demanded back; he repays it, knowing that other 
individuals were in possession of the rumour; and after this, he comes- 
forward to make you the instruments of putting damages into his pockety 
after he had virtually acknowledged his guilt by paying back the mo- 
ney—after he had appealed to two courts of honour. It is after all 
that, relying on the distinction between legal and moral evidence, that 
he comes here and asks you not to give way to any moral convictions, 
in the hope that there may be a want of legal proof. He ekes out his 
case by founding on such mistakes as ** July" for " June," and of Mr 
Kinnear residing in Great King Street in place of Melville Street, as if 
the first part of the designation were not sufiicient to show who was 
meant. And he expects you to return a verdict of damages, upon this 
defect of legal evidence, against Mr Shaw, to whom the most unequi- 
vocal acknowledgment of guHt was made, by paying back the money. 

Solicitor-General.^— My Lord, we put in, 

1. The summons, containing an admission by Paterson of Mr Shaw's 
** want of skill at cards." 

2. The eighth article of Mr Shaw's Statement of facts, and the an- 
swer to it by Paterson. The Statement is in these words : — 

** In the month of December^ 1826, the pursuer dined at the house 
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tft OeOf^ ntiMan Sflq., htaket, reftldifif 111 Gmi King Sm^t, BtflHi- 
burgli, in compfttiy with Mr Sumuel Andertmii wltiimMrobf^V Mr 
Alexauder Allan, advocate, atld others. On tiiie oecftiioti, ifftoer the 
ivine was over, and after all the geMlemen had gone AWajr exeepting 
i/[T Allan, Mr Anderson, and the pursuer, the game of briig was pro- 
posed and pillared. Mr Kinn^ATi who had heard, hut did Hot believe, 
the ruttiourt having watched the pursuer) who was the only gainer thftt 
night, observed him, in dealhig his own hand, pUss a card from the bot- 
tom to the top of the pack, and deal it to himself, which he never dl4 
when dealing to the otiiers. The pursuer having observed Mr Kinnear 
watching him, suddenly became deadly pale, and^ putting his hand to 
his forehead, expressed his desire to go home immediately. From his 
whole conduct on this occasion Mr Kinnear was so convinced that the 
pursuer had cheated, that he stated this convi^^on^ and the grounds of 
it, to Messrs Anderson and Allan, before they left his house, and never 
nfterwards associated with the pursuer. The defender avers, that the 
pursuer did play fidsely at cards upon this occasion, and did gain mo- 
ney by false or foul play." 

The answer by I^terson is,^<* A meeting of some of the persons 
mentioned in this article took place about this time, at the house of one 
of the Messrs Kinnear; but the account <tf what passed is denilidi" 

S. The scroll of the letter brought to Mr Shaw by Mr Alexander 
Paterson, on making payment of the money. It is in these words i-^ 

*' IPth Januafy, 1829. 
** With reference to the subject of our conversation yester<!hiy, I IM>- 
knowledge that you have of yourself come forward and pitid me &e mo- 
ney I demanded, In order that I should for ever preserve a most entire 
silence on the subject, not only for the sake of your brother^ but of your 
friends :^ therefore hereby pledge myself* never again to speak of the 
matter alluded to, excepting to those I have silready spoken to ftbout it, 
Imd that only^br the purpose ofteUing th^m that you have done this / a* 
you consider tiie very insinuation bb bad as Hie reality, and it could no^ 
be remedied by any publicity thdt might be given to it by demanding 
satisfaction, which I was determined not to give in a hostile manner, for 
the reasons I mentioned to you.'* 

4. Letter, Paterson to Mr Donald Home, S7th January, 18fi9,-<i-con« 
tuning this paragraph : — ** In the next place^ regarding the way in 
wliich 1 acted upon the villainous accusation being communicated to' 
me, / consulted with yourself what I should do; and I trust I shall never 
forget the manner in whieh you behaved to me on that shocking occa- 
sion. You saw my accuser the sam^ night, when he repeated a state- 
ment that he made to my brother, that he would not Upon any account 
give me personal satisfaction, as his honour was sufficiently esta- 
blished ; and you learnt the unpardonable circumstance of his having 
broken his pledge to my brother not to speak of his accusation to any 
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^tt imirdi^. Early next moirning you ealM for. inOi itiid After 
Mine delibeMion we parted^ upon the understanding I ahoidd go to Q. 
Attehiflon) or to T. Allsn, as a friend to carry a message to Shaw^ as you 
thoiif^i it imposaible he oould shelter himself under his idleged estaw 
blished honour." 

/ A. 3%« staiement by Paterson of 11th Felmaary, la&Q, to the joint 
coaBtmittoe ai the Royal Company of Archers, or King's Body Guard, 
m order to show that Paterson had seen and conversed with Mr Jollie» 
and was also made aware that Mr Home had communicated with Messre 
MelvlUey loUie, Qasoo, and Hotchkis^ upon the businessy on the night of 
Hm day on wliich he received notice from his brother o[ Mr Shaw's 
demand of repayment of the nioney« And 

6» Letter by Peterson to Mr John Russel, W.S., dated 7th February, 
18d9, and th4 letter of Peterson to Mr Robert Cookbum of same date, 
to show that he himself appealed to the Arehers and Yeomanry, and 
requested them to investigate the matter, and state their opinion to 
Ike world.* 

We shall also, in the course of the proof, produce other letters and 
documents* 

Donald Horitb, Esq. W« S.y^examined by the Solicitor-General. 

Q. Mr Home, you are acquainted wllli ^e parties to this cause ? 

A. lam. 

Q. You have occasionally played whist with the pursuer, Mr David 
Paterson? 

A. I have. 

Q. You have not played at brag with him ? 

A. No I not for a considerable time. 

Q. Inthecourseof the winterbefore last, was there any communica- 
tion made to you by Mr Paterson as to an impeachment of the faimess 
of his mode of playing cards ? 

A. Yes ; there was. Mr Paterson called upon me at my own house 
about half past nine of a Sunday evening, in the month of January 1829. 
I was then sitting with my family. I came to a parlour where be 
was waiting for me. He asked me what news I had heard in the 
course of the day. I stated that I had heard none, and had seen no 
one. He then said that Mr Shaw had sent a communication through 
his brother, Mr Alexander Paterson, purporting that he (Mr D. Pa- 
terson) had cheated him at cards; and if the money he had won 
from him was not immediately paid back, he would expose him on 
the following day. I stated to Mr Paterson that he was placed in 
a very extraordinary situation ; — that he had not a moment to lose in 
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placing himself in &e liands of a friend *, add I also stated my reasooA 
why I could not engage to act as his friend in that Bffsar, (making ude 
of the word ** friend" in the acceptation usual on such occasions, and 
expluning that, being a married man, and my wife lately confined, I 
could not act as his friend.) I likewise stated that he had bachelor 
friends, whom he might consult and advise with, rather than with me, 
a' married man. He then named two gentlemen, whom he thought he 
might consult-^Mr T. Allan and Mr G. Aitchison. As I knew that these 
two gentlemen were not at that time in town, I said that as' I concei- 
ved he was placed in an awkward situation, from the circumstance 
of Shaw's communicating the matter through his brother, and also on 
account of the absence of his friends, I would go to Shaw myself,, 
and see him upon the Subject; not in the character of a ** friend," but 
to ascertain with certainty whether Shaw had said so or not; and that 
this might also serve to give him a Httle more time to make his arrange- 
ments, as I might be able to prevail on Shaw not to make the eiqwsure 
by the following day. I accordingly called at Mr Shaw's house in. 
India Street, but did not find him at home. I then called on Mr JolUe, 
but did not find him; I then went to Mr Glason's, where I found Mr 
Melville, who, with some other gentlemen, were dining with Mr Clason. 
We went into a back parlour. I did not see Mr Clason himself; at 
least I think I did not at this time. 

Q. Well, after that, I suppose you went to Mr Paterson ? 

A. I did; and saw him. . . 

Q. Now, after that, was Mr Paterson apprised that these gentlenieii 
knew of the charge made against him ? 

A. He was, certainly, as to Mr Jollie and Mr Melville; I cannot say 
as to any others. I called on Mr Paterson at his own house, and saw 
him there. He came out to me, and we walked on the street together. 

Q. When on the street, did any one come up to you ? 

A. When I was walking with Mr Paterson in St Colme Street,- Mr 
Shaw called from the other side, requesting me to come to him. I 
did so. 

Q. What passed? 

A. The first thing I said, was, that I begged him to understand that 
I did not call at his house as the " friend" of Paterson, but with the 
view I have already mentioned. 

Q. Was there any communication took place, as to the nature of the 
exposure threatened by Mr Shaw? 

A. Mr Shaw told me that he would enter into no details; but if the 
money was not restored, a meeting of Mr Paterson's friends would be 
called at the Hopetoun Rooms the following day at eleven o'clock, 
and that I was in the list of persons who would be requested to attend. 

Q. * Were you aware that Mr Paterson had seen Mr Jollie at this time ? 

A. I cannot say ; I think he mentioned be had. 
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: Q, Was diere my propodllon mftde by you to Mr Sbzw upon this 
occasion ? 

A. I proposed to delay tbe meeting at eleven o'clock next day^ solely 
to giVe Mr Paterson and his friends a little more time» 

Q. Was there any offer made by you to Mr Shaur to pay back the 
XQoney? 

A. I had no authority from Mr Paterson for doing so; and most cer* 
tainly I never would luive thought of it myself. 

Q. And you did not make such proposal ? 

A. Certainly not^ 
; Q. Was there any discussion at that time about the repayment of the 
money ? 

A* I said to Mr Shaw, when he proposed the repayment of the money, 
it was a demand which no gentleman could comply with. 

Q. After this, you returned to Mr Paterson ? 

A. Yes : I had gone with Mr Shaw into the adjoining street, — Char^ 
lotte Street. I left Mr Shaw at the end of that street, and returned to 
Mr Paterson, who was waiting for me. I communicated to him Mr 
Shaw's determination to give no longer time, and in general what had 
taken place. I then returned to Mr Clason's. I there found Mr Jollie, 
Mr Melville, Mr Clason, and, Ithhik, Mr Hotchkis. I then learned that 
all of these gentlemen were apprised of what Mr Shaw had done. 

Q. You returned to Mr Paterson's next morning ? 

A. Yes, I did, between seven and eight o'clock*^ 
. ..Q. Did any communication then take place betwixt you and him as 
to Mr Shaw? 

A. I only asked him if I could be of any farther use to him ; and left 
him to decide as to what course he ought to follow. I thought he meant 
to send a challenge to Mr Shaw, and I advised him to put himself un- 
der the charge of a friend. Both Mr AUan and Mr Aitchison were then 
in town. 

Q. Had you any other conversation with him, or did you give him 
any other advice ? 

A. My advice to him was, that he should put hims^ into the hands 
oi a friend; but I did not think it my province to express myself more 
Btroi^ly upon the subject. 

Q. You heard that the money, was r^aid ? 

A. After breakfast, his brother Alexander called upon me, and said 
he was determined to take the arrangement of the business into his 
own hands, and repay the money. I said that he might be excusable 
as a brother for doing so, but no friend of Mr Paterson's could advise 
him to pay back the money. 

Q. You received a letter from Mr David Paterson himself tliat day 
did you not? 

A, I did. 
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Q. Did it eacloM a letter which Mr AtoxMder Putfreoti toA taken 
from Mr Shaw ? * .- 

A* Yei, it enclosed that letta*« 

Q. Look at that letter, and see if it be ihe letter you reeeived ? ' 

(Letter handed to wit4e9e«) 

A. Yes ; I have no doubt it is the letter I received from Mr Patert 
0on that day. 

Q. Be so good as read it? 

(The letter was vend by the witness as f<di<iws i*m) 
" My dear Horne, <* Jamuary 19» 1029t 

** My brother has given me the enclosed, which I think it right y^ou 
should see. If it does not silence the villainous and slanderous report^ 
I cannot help it; for it is quite plain the dther course we talked of 
could only have given publicity to it^ without enabling me to vindicati 
myself. You have acted towards me, in this cursed business, as a real 
friend, and I hope you will continue to do so ; and as you are mixing 
in the world, and will perhaps hear what is said, I trust you will ad^ 
to the obligation I am under to you, by calling and telling me every 
thing you may hear ; fw I niust^ of course, be guided by circumstances^ 
I shall not go abroad to-day, unless perhaps for a little after dinner." ^ 

Q.' About what time did you receive that letter and the enclosure f 

A«. I received that letter bafcnre two o'dodc that day; I immediately 
wrote an answer, returning it enclosed, and called on Mr Melville to 
show them to him, as a friend, before I dispatched them ; which I did. 
I then sealed my letter and sent it off i but I did not show the acknow- 
ledgment to any one else. 

ILoRp GiLLiBs.*-*-Do you offer the answer in evidence ? 

SouoiTOR-*GENBRAL.-p»]!f o, my Lord, I do net wish to press so hard on 
the pursuer.] 

Q. Was there a meeting of gentlemen afterwards called at your hous^ 
to consider of the business ? 

A. Yes; it was called by Mr Melville and myself about the end'of 
the month ; by this time the matter was very publicly talked of. The 
purpose of it was to hear the explanation of MrPaterson as to his con- 
duct, and ^e course that had beeit followed ; and to submit the whole 
to the consideration of the gentlemen who had heard of the circum- 
stance, and see if the expUmation of Mr Paterson was satisfactory to 
our own minds. 

Q. Was Mr Paterson aware of that meeting being called ? 

A. Certainly he was ; it was at the suggestion of Mr Melville and 
myself that the meeting was called, and he was perfectly aware of it 

Q. He furnished you with a written statement, or letter, to be read 
at Umt meeting f 

A. Yes, he did. 

Q. Is that the letter which was read to the meeting ? 

(Letter containinj; the passage quoted p. 42 (4), shown to the witness.) 
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A. I hate no doubt it is the same letter; it is of die same date/-* 
Ibha 27th of Januai7,«<««iid it Is addressed to me« 

Q. Look at that; (another letter shown;*) it m>pears to be a letter 
enclosing it; a private note. Did you get that note ? 

A. I don't think I got that; but I am not oertain. 

Q. Was it with the view of hearing the above statement or letter 
read that the meetuig was called ? 

A. Yes, it was. A meeting was called of from fifteen to eif^teen gen- 
tlemen, before whom that statraoant was readi and a second meeting 
was afterwards called. 

Lord OiLLias.i^Was Mr JoUie present at the first meeting ? 

A. Yes, he was. 

Solicitor Gsivbaaim— Was Mr Patton present i 

A. Yes, he was. 

Q. And the Messrs Haig? 

A. Yes I at least certainly one el the Messrs Haig* 

Q. Was any thing stated at this meeting after the letter of Mr Pater** 
son was read? 

A. 1^0 doubt there wat« Some of the gentlemen slated their fapo* 
pressions. 

Q. Was Mr Shaw present at this meethig ? 

A. No, he was not,— *a deputation, conslstuig of Mr Bum and Mr 
Melville, were appointed to wfdt on him and report to another meetings 

Q. Was that meeting held ? 

A. It was. i 

Q. Were there the same gentlemen present t 

A. Yes ; with some exceptions. 

Q. I presume you were made aware by Mr PliteraQn of his intention 
to appeal from the decision of tiiat meeting to the Edinbui^h Troop of 
Yeomanry, and to the Archers, or Kiag^^ Body Guard ? 

A. I think that intention was declared in the letter he addressed to 
the troop, of which, as a member, I was made aware. 

William Burn, E9q.,*<-^xamiaed by Mr Robcrtsqn. 
Q. Mr Bum, you are acquainted with the parties in this cause ? 
A. I am. 

Q. Are you in the habit of playing at brag? 
A. I am not. 

Q. Nor of attending ctfd parties ? 
A. I am not. 

Q. Do you recollect of Mr Shaw ealling upon you in January IB2» ? 
A. I do not recollect the precise date» It was on a Wednesday even- 
ing, in the winter of 189B or 1629. 
Q. Did you make any eommunicatloa to him at that timft F 
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Q. Did Mr Shaw express any surprise ai tliat commuDicatioa ?-— and 
what was the communication ? 

Dban of Faculty. — ^I object to that question^ 

(The witness was withdrawn.) 

Mr Cockburn. — My Lord» we object not merely to tliat question, 
but generally to the line of evidence which the defender seems dis- 
posed to follow. Observe, there are here issues in justification, taken 
% the defender; and I am aware that there are cases which have 
been decided in Scotiand,«>very ill considered, and consequently very 
in decided case8,-*where it has been held that the existence of a dor 
mour or mere rumour to the prejudice of a man's character is to be ad- 
mitted in a question as to a odumny. But in the sister kingdom, al- 
though at first a similar rule was admitted, yet the, reverse has been 
now completely established. This case, I beg your Lordship to ob- 
serve, is a case of justification, where -^the defender takes an issue, 
and groundahis defence oa a proof of the truth of the fact. In the case 
of the Earl of Leicester v. Walter, reported, 2 Campbell, p. 251, it was 
held no doubt that a rumour alleged to have previously existed, was 
to be admitted in evidence ; and the same rule seems to have been acted 
on in the case of Moore«*(Price's Rep. vol. L p. 204.) But that case was 
hot similar to that which we have here ; there was no issue in justifi- 
cation taken there, as has been done here. So also in the case of Shed- 
don V. Smith, decided here in 181 1, there was no issue taken in justifica- 
tion. But in the case of Bowles v. Stevens, decided in Exchequer, in 
1822, (Price's Reports, vol. IL p. 205,) it was found that general evi- 
dence of the defender's bad character was not admissible. . The case 
tras tried by Justice Chambers, who would not permit tiie witness to 
■be examined as to a rumour, where the defender had put on record a 
plea in justification* Your Lordship will observe, that in that case the 
phuntiff brought his action, stating tiiat he was in possession of a good 
cliaracter and credit; and the defendant, in mitigation of damages, offered 
to prove that the plaintiff was not a person of character and credit in 
that particular profession which he followed. The Court were unani- 
mous, that not even for the purpose of procuring a mitigation of damages 
could such evidence be admitted. At page 264 it is stated, ** Evidence 
of the pursuer's bad character" (and this, your Lordship will remark, 
was the observation of the presiding Judge) '* cannot be received even 
in mitigation of damages." Baron Oraham was of the same opi- 
nion. I shall not read his opinion to your Lordship; but Baron Wood's 
opinion is very strong, and was dwelt upon by Baron Graham, as a 
most valuable exposition of legal principle; and, after judgment was 
pronounced, the reporter adds, that he was thanked by the Court for 
the very able opinion he had given. That judgment explains the rule 
followed' in the courts of England in questions of evidence ; and I 
humbly thmk that any otber rule would be contrary to justice. In 
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cases where an issue lias been taken in justification, or where such 
issue, if taken, has been abandoned, the Court have uniformly refused 
to allow such cTidence to be receiyed. The defender is not entitled 
to whisper away the diaraeter of the pursuer, by adducing evideDce of 
mere vague rumour. 

Lord Giixibs.-— There is a peculiarity here which is not brought 
into view, and under the notice of the Court, in the way the objection 
is put This is not an attempt to prove a general report against the 
character of Hr Paterson, but only that a particular report, widch had 
eome to the ears of the witness, had been communicated by him- to 
Mr Shaw. The question is— -not what was the general character of the 
pursuer, but whether a certain communication was made to Shaw by 
the witness ; and he is asked what that was ? I give no opinion upon 
the matter— I only call this to your attention. 

Dean op Faculty.— It is assumed in the question put to the witness, 
that it was a mere general rumour which had come to the knowledge 
of the witness, and that tiiat was communicated by him to the do« 
fender. That was the way the evidence was opened. 

Solicitor^Gbnebal.— I stated tiiat Mr Shaw had heard from Mr 
Bum and others, the existence of the reports against Mr Paterson, and 
the grounds of them ; and to that extent I propose to ask the witness if 
he communicated such reports to Mr Shaw. 

Dean of Faculty.— If Mr Bum had informed Mr Shaw of what he 
himself latv, it would be a very different thing ; but he cannot be asked 
if he informed him of what he heard. 

Lord Gillies.— I will not give any opinion on such a point, because 
the question is not raised| and the objection takian does not arise from 
the question put to the witness. The question is, What did Mr Bum 
state to Mr Shaw ? 

Solicitor«General.— If your Lordship be of opinion upon the first 
point, that we may put the question to Mr Bum, you can dispose of 
the other point — the general objection— when the question occurs. 

Dean of Faculty.— Your Lordship, I doubt not, attends to the issue 
in justification put on record. 

Lord Gillies.— Certainly. 

Dean of Faculty. — ^The question put is as to a mere rumour ; and 
not as to what Mr Btwn knew, having been communicated by Mr Bum 
to Mr Shaw. 

Lord Gillies. — Mr Bum may certainly be asked what he stated to 
Mr Shaw ; and he may say that he did so from mere rumour ; and then 
we shall consider the effect of it I don't tiiink it raises the genei'al 
question on which the objection is founded. 

(Witness recalled.) 

Q. What communication did you make to Mr Shaw ? 

A. I mentioned to him that Mr Ewart had called upon me, and sta- 
ted he had heard that Mr Paterson had been detected cheating at cards. 
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0EAN OF FAOutTY.*~Now, I object to this being received as evidence; 

(Witness again withdravm.) 

Mr RoBBftTsoN.— The result of the English cases relied on by the 
pursuer, that where evidence of general character is offered, it will not 
be received, maybe Correct; but into that question we have no desire, 
and do not reqidre, to go. For, let us see what is the libel set forth in 
llie issues here :— It is stated in the fourth issue — ^ On Hie evening of 
Wednesday the 14th January, Mr Shaw was for the first time informed 
of the e^ietencB (if certain rumours which had Umg been current tn ffiis city 
fmd other parts of Scotland, relative to the conduct of Mr Pftterson 
at cards,** (meaning, thereby, that it had been rumoured tliat Mr Pa- 
terson, the pursuer, had cheated at cards.) ** Having, in the course 
of one evening, in the month of August, lost at brag, in that gentleman's 
house, a large sum of money, he was induced to make enquiries, the 
result of which was, that, by Saturday evening, the 1 7th of January, he 
had received evidence on which he could rely, in support of the truth 
of these charges," (meaning thereby that he could now prove the said 
rumours of the pursuer having cheated at cards to be true.) And the 
question put to the jury in this fourth issue is, ** And whether the whole 
or any part, of the said words, are of and concerning the pursuer, and 
arefaUe and calumnious, and to the injury and damage of the pur- 
suer?" Then the fifth issue refers to the Statement of Mr Shaw; 
and you find it there stated : — " It was not till the evening of Wed- 
nesday the 14th of January, that I was for the first time made ac- 
quainted with the reports injurious to Mr Paterson's character. Ha- 
ving then occasion to call on Mr Bum, he, in the course of conver- 
iation, enquired if I had heard any reports unfavourable to Mr D. Fa- 
terson, as Mr Ewart had told him, but a few hours before, that he was 
said to have been guilty of unfair play at cards. I expressed my asto- 
nishment at such an imputation, and stated, that from whatever quar- 
ter the accusation might have proceeded, it ought, in justice both to 
Mr Paterson and to the public, to be investigated to the utmost. Un- 
derstanding that Mr Burnett was aware of the circumstances, I waited 
upon him the following day, when he informed me that it was no se- 
cret, and that it had been the subject of conversation at a gentleman's 
table in the north. Having afterwards waited upon Mr Low, I was 
assured by that gentleman that it was not only no secret, but had been 
publicly talked of for a long time in the north and west country, and 
that it could easily be proved. I ascertained that I could establish the 
fact," (meaning thereby the fact of the pursuer having cheated at cards,) 
" by the testimony of several gentlemen, who had been for some time 
persuaded that Mr Paterson was in the practice of unfair play at cards. 
On Friday the 16th of January, I waited upon Mr Jollie, and commu- 
nicated to him the information which I had received," (namely, that 
the pursuer had cheated at cards,) " but as I had not then formed any 
definitive resolution how to act, I said nothing to Mr Jollie of m y in 
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UtaAurn on <he tuljeei On fhe foUowbg day. however, I bad mf^w 
conversation with Mr Low ; and the result was, that I came to the de- 
tenninatioii of openljp acting upon the i^farmatiou which I had recei- 
ved/' (meaning hereby that he was to act on the wfarwmUiQn that tb^ 
pursuer had eheated at cards.) And then the question is put to tbp 
Jury, ^ Whether the whole or ofijf pari of the said wordaare of and eaov 
oerning the pursuer, and are fake and calumniouSf and to tha h^ury 
and damage of the pursuer ?" 

Now here, on the face of the issues, the libel is put on the statementa 
made to Mr Shaw. The issue put to the Jury is, whether it be faim 
that these statements were made ? The statement of Mr. Burn to Mr 
Shaw, (although we may not prove it to be true,) we will prove to have 
been, made, in pdnt of fact, to Mr Shaw s and tiiat he acted on that in- 
formation. And if we do so, it is an answer to the question put to 
the Jury,— whether or not it was a fiUee statement on the part el Mr 
Shaw that he did receive that information ? Did not my learned friend 
Mr Cockbum, in his opening speech, state that all this alleged libel 
was ** concocted and invented by Mr Shaw, in order to get back his 
money, or any considerable sum of money V* These were bis very 
words, so far as my memory serves me ; and does it not, therefoi«, 
become a matter of importance to establish by evidence, that such 
a statement was made to Mr Shaw, and not invented by him ? And if 
so made, and if the statement shall be proved to have been calumnious 
and injurious to the pursuer, it entitles us to say that it was not in* 
vented by Mr Shaw, and therefore that there must be a mitigation of 
damages. So that your Lordship will perceive, to the extent of a 
justification of the fact, that the statement was not Invented by my 
client, the evidence of the witness is clearly admissible. I do net 
argue this question on the ground of vague rumours justifying the ca- 
lumny, but that this which we offer is admissible evidence to the ex* 
tent of justifying the fact put in issue. They say that the slander 
consists in this, — ^that we averred that Mr Bum told so and so to Mr 
Shaw, — ^that he falsely and injuriously stated that he had got information 
of Mr Paterson having cheated at cards from Mr Bum, and Mr Bur- 
nett and others, which they say he did not get. But such being the 
issue, is he not entitled to prove that he did get that informatimi from 
these gentlemen ? Indeed, there is no actual matter of charge put in the 
issue but this — ^that he acted on the information he received. They say 
it was false information. Be it so, that the information received was 
false: still I submit to your Lordship j that it does not fall under the 
general rule of the English cases referred to by my learned friend. In 
the courts of this country, the rules of evidence are much better un- 
derstood, though they may not (as insinuated by my learned friend) be 
such good law. Supposing that there were no issue in justification 
here, would they say, that the circumstances here which I undertake 
o prove are not competent ? They cannot say so. I am aware that we 
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must prove ihe issue in justificatioD^ biit still the generift principle is 
precisely the same. 

Dean of Faculty.— The argument which your Lordship has just now 
heard is a mere shallow misrepresentation of the fact — ^that we libel on 
a false and malicious allegation of rumours having been circulated to 
the prejudice of my client^ Mr Paterson. Now, so far from that, the 
question put in the issue is, ** Whether, on or about the 5th day of 
August, 1828, in the house of Hie pursuer, in company with Walter 
JoUie and Andrew Clason, W.S. Donald Smith, banker, and the defender, 
or o|ie or other of the said persons, the pursuer did wilfully practise or 
use false or foul play at cards, for the purpose of gaining money ?" 

Lord Gillibs.— I have read all that over and over again. 

DiAN OF Faculty.— -And the other issues are similar. And as to the 
statement to Mr Low, did he not represent him as a person who cheated 
at cards? Certainly he did. And again he says that he would expose him 
as a person who had been guilty of false or foul play at cards. But what 
is the justification taken here ? It should have been, if the defender's 
tt^gument be correct, ** If or not he, the defender, had received infor- 
mation from third parties of Mr Paterson having been guilty of cheat- 
ng^ or in the practice of using false or foul play at cards, for the pur- 
pose of gaining money ?*' But here the question is put, whether the 
fact was that he did cheat, or wilfully practice or use false or foul play 
at cards, for the purpose of gaining money ; and he is not entitled to 
aay that he had good grounds to believe from the evidence of other per- 
sons that he did cheat, and saying that they saw the* pursuer cheat ; 
he is not entitled, I say, to hold that to be as good as legitimate proof 
of the fact, or as satisfactory to the mind of any individual as direct 
proof of the fetct The injury averred is, that be offered to prove that 
I cheated at cards. The justification put on record is, not that I was 
irumoured to have cheated, but that I actually cheated at cards. I sub- 
mit to your Lordship, with perfect confidence, that they cannot be let 
into a proof such as is here offered. My allegation is, that they averred 
I cheated at cards on three several occasions ; and they don't deny my 
averment, but undertake to prove the fact of my having done so ; and 
they must stand or fall by this. It is a mistake to say, that if there were 
no issue in justification here, the evidence tendered must be received. 
The case in Exchequer, referred to by Mr Cockbum, was the case of 
a general charge of conducting business fraudulently, and the evidence 
tendered in support of it was to that effect. But it was found neces- 
sary to abandon that charge. Whenever a justification is pleaded, it is 
manifest that the party reiterates the charge, and he must abide by the 
consequences of propagating the calumny, or proving the chai'ge to be 
true. When a justification is resorted to, it is held as conclusive against 
the party resting on it, if it be not proved; and the same rule holds 
if it be withdrawn. It was so decided in the case of Kingan v. Wat- 
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son,* where no evidence of this sort was allowed. There is also an in* 
stance stated by Starkie, where evidence of information on rumour, 
antecedent to the calumny libelled, was not admitted ; and if the charge 
brought by the defender against my client is not proved to be true, he 
cannot be permitted to prove that he believed it to be so. 

Lord Gillies. — It still appears to me that the general point is not 
rused here. If the pursuer had put the question in another form, it 
might have been so. I must take it as it is put in the issue. The ques- 
tion arises upon the issue taken by the pursuer, as in the fifth issue, 
where it is said, (referring to the defender's Statement,) ** It was not 
till the evening of Wednesday, the 14th of January, that I was, for 
the first time, made acquainted with the reports injurious to Mr Pater- 
son's character. Having then occasion to call on Mr Burn, he, in the 
course of conversation, enquired if I had heard any reports unfavour- 
able to Mr D. Paterson, as Mr Ewart had told him but a few hours be- 
fore, that he was said to have been guilty of unfair play at cards." That 
is stated in this issue as the words used by the defender ; and the ques- 
tion put to the Jury is, whether these words are false and calumnious ? 
Can you (said his Lordship, addressing himself to the Jury)— Can you 
say, that the defender stated what was false, if it be proved to be true? 
And here the jet of the case is to recover damages from Mr Shaw for 
staling what is alleged to be false. As the question is put in the issue 
— is that statement true or false-^whether is that a true or false state- 
ment on the part of Mr Shaw, that he was told so by Mr Burs ?— I must 
allow the question to be put. 

(Witness recalled.) 

Q. What did you stftte to Mr Shaw when he called upon you on the 
evening of Wednesday the 1 4th of January ? 

A. I stated to him that Mr Ewart had called upon me, and mentioned 
that there was a rumour going about of Mr Paterson having cheated at 
cards; and that he had it fr6m Mr Burnett, who mentioned that he Kad 
heard it at a large party at a dinner in the north of Scotland. 

Q. Did Mr Shaw express any surprise at this information? 

A. He expressed great surprise at it. 

Q. You attended at the meeting at Mr Home's ? 

A. I did. 

Q. And you were one of the deputation to Mr Shaw along with Mr 
Melville? . ' 

A. I was. * , 

J, H. Burnett, Esq., — examined by Mr RdBERTsoN. 
Q. Mr Burnett,— You kn6w that Mr Shaw waited upon you in r6gard 
to certain reports about Mr Paterson ? . 






* 4 Munay'8 Rep. 485. 
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Dean of FACULTT.*-iI object to that question. 

Mr RoBERTsoN.-*«Your Lordship ruled before^ that the question should 
be put to the former witness. I submit that it ought to be put to this 
witness also. You, the pursuer, say that our statement is false. 

Lord Gillies. — The pursuer does not say that the result of the alle- 
gation is false, but that the allegation itself is false. The result of it is 
not now before. me. I believQ I am right. It is stated here; in this 5th 
issue : ^ Understanding that Mi* Burnett was aware of the circumstances, 
I wsdted upon him the following day, when he informed me that it was 
no secret, and that it had been the subject of conversation at a gentle- 
man's table, in the north." That is the statement imputed in the issue 
to Mr Shaw ; and what is the question put to the jury ? It is this, 
whether are these words fals6 ? I must allow the question to be put. 

Q. Do you recollect on what date it was that Mr Shaw so waited 
upon you ? 

A. I think it was a day or two after the 15th January. I have a me- 
morandum that I returned to Edinburgh on that day. 

Q. What communication did you make to Mr Shaw then ? 

A» I stated to him that I had heard that Mr Paterson had been guilty 
of cheating at cards. 

Q. Where did you hear that ? 

A. At Mr Farquharson of Finzean's, in Kincardineshire. 

Q. Did you make any farther communication to Mr Shaw at thai 
lime? 

A. Not that I remember on that subject. 

Q. You had just then arrived from the north ? 

A* I arrived either on the preceding day, or the day previous to that* 

tloBERT Haig, Esq.,-«-«xamined by Mr Robertson. 
(J. Mr Haig— You are acquainted with the parties ?^ 
A. I am. 

Q. You have been in the habit of playing cardjs with Mr Paterson ? 
A. I have. 

Q. Of playing at brag with him ? 
A. Yes. 

Q. You remember of being at Mr Thomas Patton's on one occafidon 
when Mr Paterson was present ? 
A. I do. 

Q. Some other gentlemen were there also ? 
A. There were. 

Q. Your two brothers^ were they there ? 
A. Yes. 

Q. Mr Donald Smithy Mr James Melville^ and Mr Andrew Clascm^ 

were they there ? 
A, Yes. 
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Q. Was Mr Sbaw there ? 

Dban of Faculty.— I object to this course of examiattloiL. You 
must ask the witness when this happened, 

Mr Robertson.— When was this that you were at Mr Patton^s ? 

A. In the month of June or July ld38b 

Q. Did you play cards thai eFeniiig with Mr Ptetersonf 

A. I did. 

Q. Had you heard auy rumour of Mt FMeFsosi hayisg a particular 
mode of playing cards before that time ? 

A. I had heard none* 

Q. Did Mr Paterson play at brag that evening ? 

A* Yes, he did« 

Q. Who played at brag with him ? 

A. There were myself) my two brothers^ Mr CSlason, and Mr PatersoUi 
playing, and, I think» another gentlematt* Hiere were oHier genttemett 
playing whist at an adjoining table. 

Q. Yourself and your other two brothers were playkig brag with 
Paterson ? 

A. We were. 

Q. What did you observe remarkable in Mr Paterson^s play P 

A. I observed that he dropt a card from the botlom of tlie pack upon 
his own hand,-M>r rather that he raised it up from the bottom to tiie 
top when dealing, and dropt it on his own hand in this way. (The 
witness here represented a rapid movement with his hands, showing the 
art of slipping a card from the bottom to the top, and then letting it 
drop on the table.) 

Q* That I presume is not the usual mode of dealing cards ? 

A. Quite unusuaL 

Q. Was this done in the act of deaDng the cards^ 

A. It was. 

Q. Do you remember if he ant^d on that hand ? 

A. I do noti 

Q. Do you remember whether Mr Smith was then sitlii^ at the other 
table ? 

A. Yes, he wns. 

Q. Before this do you recollect what pinsed ? 

A. Yes, I do. A question vras put by Mr Sraitfai ^ Vfhat are you do- 
ing there ?" Some one answered, *• The Trustee" (meaning Paterson) 
** is ant^ing against the three Haigs' bragging." Mr Smitii then said h6 
would bet on the Trustee's hand agafaist the three Haigs. 

Q. Was this rather an unusual mode of betUng ? 

A. Yes, itwi^ 

Q. Was it great odds ? 

A. It was betting on an unseen agahwt iSiree seen haiidsi 

Q. Do you know who dealt the cards? 

A. I do* It was Paterson whio dealti 
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Q. Was he in the practice of dealing moi»€ frequently t^an others ? 
A. Ye6« He dealt both for himself and his right and left-hand neigh- 
bours. 
Q. What is the usual rule of dealing ? 
' A. Each person deals for himself. 
Q. Was there any thing unusual in Paterson's mode of shuffling the 

cards? 

A. Yes. He was very rapid in shuffling, and did it in a confused 
sort of manner. (The witness here described it by his himds.) 

Q. Did you give up playing when you observed this ; or did you 
watch him? 

A. I watched him. He made an observation that I was constantly 
looking at him. When I saw the card drop, I was keeping my eyes 
fixed upon him» thus : (Witness here described the mode hy looking 
earnestly forward, and in a stooping position.) He made the observa- 
tion as I was looking at him. 

Q. Did you watch the next hand ? 

A. I did. 

Q. Did your thus looking at him attract his observation ? 

A. I thought so. 

Q. Was it his mode of shuffling the cards which led you to observe 
hhn? 

A. It was his dealing so often. 

Q. Did he gun on the hand on which you saw the card dropped ? 

A. I cannot say. I communicated to my brothers what I saw 
when we left the house. My brother Alexander said to me, that 
he could not understand how it happened, but Paterson was the lucki- 
est devil he ever saw, as he had won from him L.6 or L.7 in three 
hands. I answered, do you not know how it happened ? He said no. 
Then, I said, I saw to-night what I never saw before, and never expect- 
ed to see a gentleman do— I saw Paterson cheating. 

Q. You were at the meetings at Mr Home's chambers ? 

A. Yes, I was. 

Q. Your brothers were there ? 

A. Yes, they were. 

Cross-examined by the Dban of Faculty. 

Q. You say this happened in the month of June or July 1828^-»caii 
you not be more precise as to the time ? 

A. No, I cannot 

Q. Do you remember Mr James Brown^ the accountant, being of the 
party ? Was he there upon that occasion ? 

A. I do not recollect whether he was or not 

Q. Do you recollect of any discussion about a song when you were 
in Mr Patton's house that evening ? 

A. I recollect of a bet being taken about the words of a song^ It was, 
'' Over the mountain and over the moor." 
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Q. Was there a message sent to Mr Murray of- the Theatre-Royal 4o 
decide the bet ? 

A. There was. 

Q. And an answer was sent to the message ? 

A. There was. 

Q. You said, I think, that Mr Paterson dealt oftener than came to 
his turn? 

A. Yes. 

Q. Was he quick in dealing ? 

A. Exceedingly so. 

Q. Was he, on that account, often asked to deal ? 

A. I do not recollect. 
. Q. Did you leave the table immediately after that hand was played^ 
when you say you observed the trick of dropping a card ? 

A. No, I did not 

Q. You continued playing after that ? 

A. I did; but I threw aside my hand whenever Paterson dealt 

Q. Do you remember if Paterson gained on that hand, when you say 
you observed him throw up a card to the top of the pack, and drop it 
on his hand ? 

A. I do not 

Q. You do not recollect if Paterson was a great winner that night? 

A. I do not. 

Q. You stated, that when Mr Smith said that he would bet on that 
hand of Paterson's against the three Haigs, you made no remark ? 

A. I did not. 

Lord Gillies. — When Paterson took up the card from the bottom 
to the top of the pack, and dropt it on his hand^ was it seemingly done 
by accident, or evidently by design ? 

A. Evidently by design. 

Q. By the rule of the game, you always take the card from the top, 
and not from tlie bottom of the pack ? 

A. Yes. 

Donald Smith, Esq.-— examined by Mr Robertson. 

Q. Mr Smith, you are acquainted with Mr Paterson, the pursuer 
here ? 

A. Yes, t am. 

Q. You remember of dining at Mr Thomas Patton*s when he was of 
the party ? 

A. Yes, I do. 

Q. What time was that? 

A. I do not remember exactly ; it was in the month of June or July 
1828. 

Q. Was Mr Clason there ? ' 

A. Yes, he was. 



58 

Q. Wss tlie game of brag placed in the eoune of Ibe evenisg f 

A. Yes. 

Q. Who played brag upon that occasion? 

A. Messrs Haig, Mr Wood> Mr Clason^ and Mr Paterson* 

Q. You were not of the brag party yourself? 

A. No, I was not. 

Q. You were in the same room? 

A. Yes, I was. I was playing whist at another table. 

Q. You remember of offering a bet upon that occasion ? 

A. Yes. 

Q. What was it? 

A. On enquiring what was doing at the other table, I was informed 
that Paterson was ant^ing against the three Haigs* bracing ; and on 
enquiry I was informed, or led to understand by Mr Clason, that Pa- 
terson had dealt the hand» I made enquiry as to wlio dealt the hand, 
in consequence of suspecting that Paterson had cheated before that 
night 

Q. What then happened ? 

A. I bet tiiat Paterson's hand would beat the whole tiiree* 

Q. Were you serious in doing so ? 

A. I was serious in offering the bet (The witness here gare an Iro* 
nical smile, to conrey the idea that he was only serious to die effect of 
showing his conviction that his suspicions were well founded.) 

Q. Did any one take it ? 

A. Nobody. 

Q. Was that a singular and unusual bet? 

A. Certainly it was. 

Q. Pray, Mr Smith, if I had been playing with the Hidgs on that 
occasion, instead of Paterson, would you have offered the same bet ? 

A» Certainly not» Mr Robertson \ 

Q. Had you observed before this how Paterson dealt the cards ? 

A» I had ; he dealt so very confusedly itsBX I did not know where he 
took the cards from; 

Q. Had you observed that he was in the practice of anteing on his 
own hand when he deah the cards ? 

A. 1 had not observed that; 

Q. Did you observe that he won on the particular hand he held when 
you offered the bet ? 

A. Yes, he did. I marked that 

Q. Did he generally win when he dealt the cards ? 

A* Yes, he did* 

Q. Did you observe this of him more than others f 

Ai 1 did* 

Qi Did yot£ observe any thing remarkable in the frequency of his 
dealing? 

A« I did not 
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Q. Was there much wine drank before this ? 

A. I cannot say. 

Q. Were you at a party in Mr Paterson's house, on 5th August of 
that year, when Mr Shaw and Mr Jollie were there ? 

A. I was one of a party with Hiem at his house, but I do not recollect 
the exact date. 

Q. Did you attempt to break up the party that night ? 

A. Yes, I did. 

Q. Why did you do so ? 

A. Because I thought that Paterson played unfauly* 

Q. Did you succeed in breaking up the party f 

A. I didtiot. 

Q. You played brag that evening ? 

A. I did. 

Q. With Mr Paterson ? 

A* I did not when he dealt* 

Cross-examined by the Dean of Faculty. 

Q. Do you recollect of being at a party where Mr James Brown was 
present, when there was a discussion about a song, and a bet taken 
about the words of it ? 

A. I do» 

Q. Was it in the month of June or July^ 1828 ? 

A. Yes, it was in one or other of them. 

Q. Were the Haigs present? 

A. Yes, I think they were. 

Q. And a message was sent to Mr Murray of the Theatre f 

A. Yes. 

Q. And an answer was got from him to the message? 

A. Yes. 

C2. And that decided the bet ? 

A. Yes* 

Q. You recollect of this happening only once when the words of a 
song were betted about? 

Ai Only oncei 

Q. Do you recollect of being present with Mr Paterson at a meeting 
ftt the Albyn Club in August of tiiat year ? 

A. I do not. 

Q. Do you remember of a bet^dinner there t 

A. I do^ but'I waa not present 



Qboroe KiNNBAR^ £8q[.,-««xanii]ied by the Soucxtor-Gbniral* 
Q. Mr Kinnear^ you hare a brother in Edinbuigh ? 
A. Yesi 

Q. You belong to tbe Bdinburg^ Trwip of Mid449thia& Yeomaoiy 
Oavulry? 
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A. Yes. 

Q. AdcL you accidentally got acquainted with Mr Paterson, who Was 
a member of that troop ? 

A. Yes. 

Q. You were not often at card parties with him ? 

A. Very seldom. 

Q. You are not a common brag player ? 

A. I am not. 

Q. Nor are you connected, I believe, with any set of persons accus- 
tomed to play at cards ? 

A. I am not 

Q. In the winter before last you had a dinner pai'ty in your house, 
where Mr Paterson was present ? 

A. Yes, I had. 

Q. Where was it ? 

A. At my own house in Melville Street. 

Mr GocKBUBN. — The issue relates solely to a ti*ansaction which took 
place in a house in Great King Street. 

Mr Robertson.— Is there another George Kinneai', a banker in Edin- 
burgh? 

A. There is not. 

Q. Is there another Mr Kinnear in Great King Street ? 

A. Yes ; Mr John Gardner Kinnear, my brother. 

Mr CocKBURN. — We object to any evidence being adduced of what 
took place in Melville Street 

Solicitor-General. — It is proper to inform your Lordship, that there 
was a discussion on a motion in the Jury Court as to this mistake, 
which it was proposed should be corrected in either of two ways ; 
either by substituting the words " Melville Street" for " Great King 
Sti'eet," or, by sti'iking out of the condescendence for Mr Shaw, and 
the issue in justification, the words " Great. King Street" altogether, 
and holding the designation of banker in Edinburgh as sufficient; and 
that, by tlie testimony of the other witnesses present on the occasion 
referred to, the house in Melville Street would be proved to have been 
the place of meeting. It was stated to the Court, when the motion was 
made, that it was purely an accidental error, and it was entirely owing 
to the circumstance of a brother residing in Great King Street, that it 
was so stated in the condescendence. It was an error which palpably 
showed that the pursuer could never be led into any mistake by it, 
as the alleged false play took place in a party where he was present 
about the time specified, and at the house of one of the Messrs Kin- 
nears ; and he himself has brought forward as a witness to-day, Mr 
Samuel Anderson, to prove that the party took place at the house of 
Mr George Kinnear, in Melville Street It was stated from the Bench, 
at the debate upon the motion, that this Court, at the trial, if there 
appeared to be no surprise Hi tiie case, would allow us to strike out 



61 

the words, ** Great King Street;" and that then the remaiidng de- 
scription of the witness, as a banker in Edmborgh, would be found suf- 
ficient to prove it to be the individual house in question. If it were 
otherwise, the defender would be subjected to a very great disadvan- 
tage, if he were not allowed to correct the mistake. It is perfectly 
competent to this Court to make such an alteration upon the record 
at the trial. 

Dean of Faculty.— The motion was refused. 

Lord Gillies. — Show me the record; there need be no dispute 
about such a matter, as the fact wiU certainly appear on the record. 

(A minute was handed to his Lordship, the clerk remarking, that no 
order had been made upon it at all.) 

Lord Gilues. — Here is a motion made for an alteration of the re- 
cord, and no order made upon it 

Solicitor-General. — ^The consideration of the motion was delayed, 
when it first came before the Court, and was dismissed in a day or two 
afterwards, when the Court certainly would not grant the prayer of 
the motion to make the alteration on the record, but it was not refused ; 
it was merely allowed to lie over, as it was a matter that could be de- 
termined at the trial. On payment of previous expenses, the Court 
would have allowed the alteration to be made ; but I submit to your 
Lordship, that it is perfectly competent to strike out the words to 
which I have referred, leaving the issue to stand. It is impossible the 
pursuer can pretend any thing like surprise. He himself admits, in 
his answer to an averment on the record, that a meeting, of the nature 
of that described, took place at the house of one of the Messrs Kinnears 
about the time alleged; and, so soon as the error was discovered, the 
agent for my client called at the office of the agent for the pursuer, 
and informed his Parliament House clerk of the mistake ; and on the 
19th of April, he wrote to the pursuer's agent a letter, a copy of which I 
hold in my hand to the same effect Then notice of a motion was 
sent, and the case was enrolled for the first day of the Session, when it 
came on, and was adjourned on that and another occasion. It is im- 
possible, therefore, to pretend surprise. 

Lord Gillies. — Is there any instance, similar to the present, where 
this was permitted ? 

Dean of Faculty. — There is not, where the record itself is to be 
altered ; but there are instances where tiie issue had been framed differ- 
ent from the fact appearing on the record. 

Solicitor-General. — You have only to strike out the words ** Great 
King Street" from this issue, leaving it to the jury to make out from the 
evidence whether the foul play took place at the witness's house or not. 

Dean of Faculty. — ^Your Lordship has now to determine whether 
the evidence here offered is to be received or not; for the other 
party are now attempting to render evidence competent for which we 
have no motion here, and which therefore cannot be received. The 



Sdotion formerlir made vm refiuedy aa it was not a mere derioal enw, 
but a radical enor, that had be^ fallen into.^ And the question hero 
i0» whether the proof now offered, and the description of the heuM de- 
licth be rele¥ant on the face of liiis issue. No such proposition as that 
which is now made can possibly be suatained by your Lordship. The 
question is, whether the specification of the hew deiicti entered upon 
the record be so insignificant as to be allowed to be altered without 
doing any material injury to the pursuer of the action. You are fami- 
liar with the principles and practice of a court to which this is in many 
respects similar, I mean the Court of Justiciary,^ where the erroneous 
description of a place at which a crime is alleged to have been commit- 
ted, cannot be allowed to be corrected when the parties have come to 
trial. Can it be said that the error is of no consequence here, where 
there are two Messrs Kinnear, with the letter G in the surname of 
each, the one residing in Melville.Street, the other in Great King Street, 
and when I could not doubt that Mr G. Kinnear, banker, Great King 
Street, was the person meant, in whose house the delict \^a8 charged 
to have taken place ? I do not know whether it was intended aa a blind 
to me or not, in order to throw me off my guard in preparing for trial. 
In my answer to that article of the defender's condescendence which 
has been alluded to, I stated, that upon the occasion referred to, I was at 
the house of one or other of these gentlemen, and qttoad ultra the article 
was denied. Here is a statement made by the defender in justification of 
his calumny against me ; and a party going to proof upon that justificaticm 
is entitled to say, I have taken a look at the house in Great King Street, 
where it is alleged I was guilty of foul play, and I say most positively 
and decidedly, that I was not there upon the occasion referred to ; and 
that is sufficient for me. It is proved here that there are two gentler 
men resident in Edinbui^h of the same name, and that they are both 
bankers I and that this issue is conformable to the description of the 
residence of one of them, but not to that of the other ; and the other 
party, therefore, is not entitled to say, l^t this is a mere clerical error, 
and that Mr George Kinnear, residing in Melville Street, is the party 
truly meant. The objection of Mr Greorge Kinnear being described as 
residing in Great King Street, they hold as a mere shadowy objection ; 
I, on the contraiy, submit with confidence that I am entitled to stand 
upon the objection I have now taken, and which I hold to be quite in- 
superable. 

Lord Gillies .^-This difiiculty certainly takes me by surprise, and 
I could have wished that one of the Judges who were present at the 
discussion on the motion had been here to-day. 
Solicitor-General. — We had supposed there would be.* 
Lord GiLLiR8.<^The only analogous proceeding with which I am 

* The Lord Chief ComiiuMianer was prevented by indisposition from attend- 
ing. 
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acquainted is^thaiof anobjeedontdk^ntofhedetigiuilkniof awitneM 
In the Court of luttidaiT'; and at fint I was struck with the analogy. 
There it would be held a« no good objecdon to a witnew that he was 
described as reriding in one of the closes off the High Street of this 
citjr, while he actually lived in another, if he were otherwise correcdy 
described. I am quite sadsfied there is no room for surprise here. It is 
plain that a meeting toolc place of the same parties, at which the puiv 
Buer was present* at the house of one of the Messrs Kinnear ; and the 
allegation of surprise is therefore quite affected ; but when I come to 
say to the Jury, and put it to them to say— is this issue jwoved or not 
proved ?— -I cannot say, and they cannot say, that they should give their 
verdict for the defender upon evidence as to a transaction which took 
place in Melville Street, but which is laid in this issue as having happen- 
ed in a house in Great King Street It would be no answer whatever to 
the issue put, which alleges the foul play to have happened in Great 
King Street This is a proof of the fallacy of the maxim, tuperflua nm 
nocetU'-^L most mischievous maxim, which has often occasioned great 
perplexity, and even injustice. If the description given here had been 
merely Geoi^e Kinnear, banker in Edinburgh, it would have been quite 
sufficient to have admitted of this evidence being brought forward ; 
but as it stands on tlie record, it certainly is not I must^ therefore, 
sustain the objection. The Jury cannot make an answer to the ques- 
tion put in this Issue in the affirmative, so there can be no proof ad- 
mitted of wliat took place at the house of Mr Kinnear in Melville 
Street* 

SoLiciTOii-GEifSBAL^— My Lord,I have been thi|B excluded from lead- 
ing very important eridence. I shall therefore call no more witnesses, 
but put in the pursuer's letter to Mr Russel. He is here ready to be ex- 
amined, but we will not call him if they admit the letter. 

Dean of Faculty.— We admit the letter. 

(The letter was then put in.t) 

SoLiciTOR-GBNBRALi-^This closcs the defender's case. 

Dban op FAOULTT.-»Gentiemen of the Jury :— I am satisfied I could 



* It is proper to mention, that the error Is not attributable eitbtr to tbe ai^ents 
or eoansel for tbe defender. It Is believed to hayfe been caused by an inaccu- 
racy on the part of the defender himself. A blonder of a similar natnre occur- 
red on the part of tiie pursuer, of which no advantage was talcen. Mr Shaw was 
described in the summons, and the record was closed, and the issues tiUcen, as 
being ** late. Lieutenant In the Rifle Brigade, and now merchant in Leith ;*' 
wheraas lie never was in the Rifle Brigade. (See App. p. 4^.) 

t See Appendix, p. 8, 
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not convince you» even if I wished it, that I now rise to address you in . 
behalf of the pursuer, without a feeling of the most painful anxiety • 
for although my client, Mr Paterson, is the pursuer of this action, and 
is coming voluntarily into Court, you must be aware, and must feel as 
I do, that he does so most unwillmgly, and under the pressure of the 
most urgent necessity, to vindicate his character, which had been long 
and fatally aspersed and traduced, and which could only be vindicated 
by your verdict Grentlemen, I need not animadvert upon the wide 
extent of the circulation— for there is no possibility of exaggerating 
the unfortunate notoriety of the calumny against my client— or bring 
under your notice the extent of the injury done to his feelings, and 
to his professional usefulness in the eyes of the public — always eager 
to gratify its appetite for scandal, though at the expense of the-wi- 
fortunate ; but when he comes forward here to prove his innocence, 
before an intelligent Jury of his country, there can, I am persuaded, be 
no desire in you but to do him ample justice, without which, frail and 
fallible man would be left to bewail the loss of his fair fame, and to sink 
down in hopeless wretchedness and despair. Glentlemen, this case re- 
solves itself into two points; the first of these is, are Ihe calumnies al- 
leged by my client against Mr Shaw proved ? that is the first point ; and 
upon l^t I feel no anxiety, as it has been distinctly proved, and indeed 
not denied. The other is, has Mr Shaw been able to prove that the 
calumnies against me are true ; that the pursuer was the cheat'*-the 
infamous cheat, he was alleged to be ? These axe the only points in 
this case ; and I think you must be already satisfied that the last of 
'these points is the qnly one to which it can be necessary for you to 
attend ; for the first point is admitted. On that point, (which is the 
ground of the preisent action,) the first issue put to you relates to the 
calumnies of Sunday, the 181h Jan. 1829, when, in presence of various 
persons, as is proved by the evidence, particularly of Mr Walter Jollie 
and Lieut Inglis, the defender, Mr Shaw, did arraign to them the con- 
duct of the pursuer, as that of a cheat at cards. Indeed the issues in 
your hands themselves prove this ; and, therefore, before proceeding 
to the only other point in the case, I shall only make a single ob- 
servation upon an assumption of the defender's counsel, that it was 
competent for them to go into evidence to prove that Mr Shaw had de- 
rived his information from other quarters, and that he did not possess 
the aggravated character of an original inventor of slander, but only 
gave publicity and currency to the slanders of others. I state here, 
that we nowhere averred, and never intended to aver, that Mr Shaw 
malignantly invented these charges against my client, and circulated 
them among his acquaintances, knowing them to be false. What we 
impeach him with, is a charge grave enough to render him liable in 
damages for loss sustained, and injury done to the feelings and eha- 
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racter of mj client He is blameable enough, if he did what we say lie 
^d. Smarting under the loss of his money, fairly gained from him by 
others, as weU as by my client, he seized on a floating rumour to his 
prejudice, and did circulate it far and wide, and did risk an averment 
of diere being a sufficiency of evidence to prove the guilt of my client, 
and stated-publidy, that the certainty of the fact of my client having 
dieated at cards was not doubted by him, and that he was able to prove 
it by undoubted testimony ; and, therefore, unless he has proved that 
statement to be true, he has clearly rendered himself liable to damages ; 
but it is 4iot fair to my client to say, that he, the defender, has been 
singled out as a victim to put a stop to a slander against the pursuer, 
which was previously current in a circle of his friends. Whether Mr 
Shaw is to be dealt with or not, as the original slanderer, certain it is, 
that he is the party by whose rash, reckless, and wilful assertions my 
client's charac^r and prospects in life have been irretrievably ruined 
md blasted, even giving credit to all that he had heard to his prejudice 
from Mr Bum, to the story of Ewart, and to that of Burnett, detailing 
the gossiping account of the dinner-party at Farquharson's of Flnzean. 
Mr Paterson was then moving in the circle of gentlemen, and no charge 
of impropm* conduct had previously been made against him. Up to 
that time, up to the period of the visit of the defender to the person by 
whose teslimcmy it has been here attempted to fasten this alxHninable 
calumny upon my client, he was received in the first circles as a gentle- 
man of unquestionable integrity. So fully did Shaw know and feel this, 
that even he thought the aflfair might be passed over, andthat abai^n 
might be made with my client to hush the matter up. His proposal 
was, accordingly, alternative— the money paid down, or exposure and 
disgrace. " I shall expose you to the world as a cheat and a villain, if 
you do not pay down the sum I demand as the amount of my loss ; but 
if you make restitution, I shall allow you to enjoy the benefit of no ex- 
posure." He was not entitled, in the manner he did, to allege thatiay 
client had been guilty of cheating at cards, and to threaten that he 
would bring evidence of his guilt by incontrovertible proof; and even 
up to this hour he continues to make the same averment by a solemn 
asseveration of the fact entered upon the record. He has not only 
so expressed himself, but he has acted on that allegation and threat as 
the means of extorting money from my client, which he was induced 
to pay down for the sake of preventing an exposure of his alleged de- 
linquency — a charge whichj whether true or false, behoved to be ruin- 
ous; and which the defender averred it lay with him, as the arbiter of 
my client's fate, to expose or not. 

Gentlemen, — This case is not parallel to any of the other cases refer- 
red to by my learned friend the Solicitor-General. If any body was 
to be attacked and singled out by the pursuer, as the author and circu- 
lator of the calumnious statements which have proved so prejudicial to 
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Mr PaterBo^*s fonner good name and character, was it not thi9 de^e^d** 
er ? Is there any other person who is proved to have gone and blazon- 
ed abroad these calumnies but Mr Shaw — that took the bribcf, and re« 
fused the service for which it was put into his hand; and in the osten* 
tation of his generosity, and of the proof he boasted he possessed of 
the guilt of my client^ to have had the confidence to say—*'' I have ani* 
quired into the truth of these horrible and infamous reports, and I am 
ready with my witnesses to facts and circumstances, and I will clearly* 
establish in a court of honour, and to the satisfaction of alL^e world, 
that Paterson is guilty — ^if he do not pay me back the -money I have 
lost If the money be but given in charity, burnt, or destroyed^ it is al} 
one to me, provided he don't get the use of it i and I shall continue to 
acpuse him to the last, and should he bring an action of danuiges against 
ine, in my judicial defence I shall state this as my justifica^on on tb^ 
record against him, and will prove befor^ a jury the truth of my charge V* 
Gentlemen, — If Mr Shaw, in point of fact, has arraigned Mr Paterson of 
cheating at car4s,-^which he is fHroved and admitted to have done, and 
"which is manifest on the face of the issues lying before you,r-!-and if ha 
has put a justification on record that he did so, and if he has now dis- 
claimed and abandoned, or failed to prove, that justification — which I say 
he has done — ^he stands before you this day as the person by whose nia^ 
lignant and reckless acts the character and prospects in life of my client, 
Mr Paterson, have been completely ruined and blasted $ and to your 
justice to-night h<9 looks with confidence for reparation for the wronga 
he has suffered at the hands of Mr Shaw* however inadequate that re^ 
paration must be. 

Gentlemen,-^! feel very little anxiety as to the result of your verdict 
here ; and you, I apprehend, can have no difficulty in coming to a da« 
dsion in this case. The issue taken by the pursuer — that the defender 
accused him of cheating at cards, is proved ; and that such calumni- 
ous statements as is there libelled, had been made and circulated to the 
injury and damage of the pursuer, you can have no doubt. The only 
doubt is, were they false ? and are the facts stated in the issues In jus« 
tificalion, taken by the defender, proved to be true ? 

Grentlemen, — One part of Mr Solicitor-General's argument, In whioh 
he directed your attention to the dtflference betwixt moral and legal 
evidence, I confess I do not understand. It seemed to waver between 
an allegation and a doubt, whether the pursuer had come into court 
free of all suspicion, and with clean hands ; and an averment on the 
part of the defender, that he had displayed in the whole of his beha- 
viour throughout this transaction the utmost prudence, firmness, and 
consistency. Gentlemen, If the pursuer has not come before you with 
clean hands, you are bound to turn him out of court | if thare be evi» 
dence of his guilt, you are bound to refuse him reparatiim for the !n« 
jury his eharacter has sustained, provided you we satisfied that he a#> 
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tually is gutlty. I understand that all evidence of a circumstantial na- 
ture is fit to be stated to a Jury, who may ask themselves whetheV 
&at evidence, in point of fact, establishes, to their satisfaction, that the 
pursuer here has been guilty of the infamous and detestable practices 
diarged against him. 

Gentlemen,— I look upon this case in the usual way in which such 
cases are generally considered. The evidence on the part of the de- 
fender !s partly circumstantial and partly direct. When one party is 
accused by another of having been guilty of cheating at cards, and the 
accused brings his action of damages against his accuser, he is not al- 
lowed to prove the charge generally by individual witnesses being got 
to swear that he cheats at cards, and that he is known to be a cheat 
More than that must be stated and proved — that he won money from 
the party by false play at cards, and on particular occasions, specify- 
ing distinctly time, place, and circumstance. But when you come to 
l^e trial of the charge, you cannot prove that the party is a habitual 
cheater at cards, unless you have a variety of instances of his cheating. 
A man does not cheat at all times, and in all places, and all persons 
with whom he associates, or whom he happens to meet with. He on- 
ly cheats when he cheats and where he cheats, and he cheats some- 
body, not all the world. Therefore there cannot be sufficient evidence 
to prove that a man is an habitual cheat, but by direct evidence of 
separate and distinct acts of cheating. On the principles of plain 
common sense, you must at once see, that when a person is defending 
himself from a charge of cheating, you must allege, not merely that he 
has been in the habit of cheating at cards in all places and upon all oc- 
casions, but you must positively and distinctly set forth when, where, 
and whom he cheated, and give a distinct and articulate detail of fact* 
and circumstances, just in the same way as is done in the Court of 
Justiciary, when an individual is accused of having committed a crime. 
The consequences to the individual, who is convicted of cheating at 
cards, are equally fatal, if not more severe than those attendant upon 
the commission of murder ; and when I am charged with having been 
guilty of such an atrocious act as that of cheating at cards, I am entitled 
to have a distinct specification of the precise day when the alleged act of 
guilt was committed by me, and of all the facts and circumstances con- 
nected with it, that I may have an opportunity of disproving such a 
charge if I can. And all this I am entitled to have, on the well-known 
and established principles of the law of this land, which requires, that 
if such a crime is to be found at all, it must be specifically, clearly, 
and satisfactorily proved. Any attempt to prove such a crime by facts 
and circumstances, from which an inference of guilt may be drawn, for 
example, by proving that an ordinary report was current, at the time, of 
jny having cheated at cards, is as utterly absurd as if no specific charge 
of cheating had been made at all ; and the question here is, whetbeT 
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Mr Shaw has proved, and distinctly made out, by undoubted and direct 
testimony, and to your entire satisfaction^ the specific facts which he 
has avowed, and undertaken to prove, under the three issues which he 
has here taken in justification of the libel ? No matter whether he 
has proved that there was a general rumour afloat — a mere sur? 
mise, that I had been seen cheating at cards ; the evidence must be 
direct and conclusive of the fact that I did cheat at play, and that he, 
Mr Shaw, was thereby cheated and defrauded by my client; — ^that in 
the month of July, on a precise day, at a party in the house of Mr. 
Patton; and in the month of August, on a precise day named, at a party 
in his own house; and in the month of December, all in the year 1828, 
on a particular day of that month, in the house of Mr Kinnear, in Great 
King Street, Mr Paterson did then and there, at one and all of these 
places, and upon one and all of these occasions', cheat at cards. 

Let us look at the evidence that has been adduced to-day, that we 
may see how it bears upon this heavy charge against my client There 
are tliree charges to be proved, but only one of them has been attempt- 
ed to be established. There has been no attempt to prove that Mr 
Paterson was guilty of any of the others. Mr Shaw lost, on one 
particular night, in the house of my client, a large sum of money to 
Mr JoUie, and a sum of nearly equal amount to my client, Mr Paterson. 
Not a word has been said of unfair play on the part of my client, or 
that he cheated at play upoi^ that oc(;asion. Can you, from this part of 
the case for the defender, find that my client was guilty of cheating i^ 
that instance ? It is quite impossible for me to suppose you can arrive 
lit such a conclusion. He has next charged me witli having played 
falsely, in the hottse of Mr Kinnear in Great King Street. There is not 
one word of it in proof. It is needless for me to enter into the ques- 
tion of law, as to the admissibility of the evidence offered on this point, 
because that is already decided. We stand upon our right to exclude 
that evidence, and we have been found entitled to do so. The other 
party are not entitled to charge us with any thing unfair in doing so, 
any more than they would be to blame me for stating wliat other de^ 
fence I had to bring forwai*d against the charge here made. You will 
therefore relieve your minds of all doubt and uncertainty on these two 
points of the case, and find a verdict of not guilty in favour of my 
client; and you can do this on the most conclusive and satisfactory of 
all grounds for a jury to go upon, — that no proof has been adduced of 
these two last grounds of justification. 

But, Gentlemen, even on the first issue, as I read the evidence, you 
have as little room for doubt. It appears clear to me, that on this point 
also, your verdict must be in favour of the pursuer, and on the same 
grounds — that there is no legal evidence brought forwai'd of the facts 
alleged in the first issue, that I cheated at cards in the house of Mr 
Patton, any more than of the charge made in the third issue, tliat I was 
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guilty of foul play Id tlie house of Mr Kinnear in Great Kinf( S(reet ; 
BO that when you look at it, 1 have not the l^ast doubt you will find 
that the evidence on this point also is incompetently brought forward^ ' 
to fasten on a party the guilt of an act of foul play at cards, at a time ' 
not stated on the record. In this issue, you find the question stated, to 
which you are bound to give a direct answer—" Whether, about the 
end of July 1828, in the house of Thomas Patton, W.S., in Frederick 
Street, Edinburgh, in company with the said Thomas Patton, Andrew 
Glason, WS, and Robert, Alexander, and David Haig, distillers, or 
one or other of the said persons, the pursuer did wilfully practise, or 
use false or foul play at cards foi the purpose of gaining money ?*' I 
am not answerable, gentlemen, in the slightest degree, for the gross 
blunder here committed by the defender. If you are satisfied that the 
evidence adduced by him is not applicable to the time mentioned in 
this issue, I am entitled to be released from that charge also, and you 
are bound to find by your verdict for me. If it had been alleged, that 
in a company with these parties, at the house of Mr Fatten^ on the 20th 
of June, I had cheated at cards, when it was proved to you I was not 
there, and could not have been there from necessary absence abroad^ 
or otherwise, till the end of July, the result would have been the same; 
It is a blunder of the defender, Mr Shaw, or of his agents, which I am 
not accountable for, but of which I am entitled to avail myself here« 
The evidence of Mr Brown, the accountant, who was present at the 
party at Mr Patton's, is precise and distmct as to the time being the 
20th of June. He states, that he thinks the Haigs were present on that 
occasion. He is certain that Mr Paterson was there. — (^Solicitor-Ge- 
HBRAL. — ^Hc did not say so. He could not speak positively as to that) 
— He recollects that a dispute arose about the words of a song — 
(Lord Gillibs. — Mr Brown stated that he did not recollect whether 
Mr Paterson was there or not) — ^and a message was sent to Mr Mur- 
ray, of the Theatre, and the bet, that had been taken about the song, was 
decided by his answer. He states that he keeps a diary ; and he is cer- 
tain that tiie message was sent to Mr Murray upon the 20th of June, 
1828. And Mr Murray being called upon to speak to the fact, says, 
that he received that messi^e during the period while Sinclair's en- 
gagement at the Theatre lasted, and that it ended on the 28th of June ; 
and he says it must have been either upon the 20th or 27th of June, as 
on these two days Sinclair acted in the opera of ** The Lord of the 
Manor," and that he himself, being then acting a part, signed this an- 
swer, facetiously, in the character of ^ Moll Flaggon,*' which he then 
sustained. 

There is not the least doubt, therefore, that the message was sent 
on the 20th of June. Mr Brown speaks positively to the date, and Mr 
Murray says, tiiat it was as likely to have been tiie 20th as the 27tfa ; 
ai»4 when you find that Sinclair, who terminated his engagement on 
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the 27th of June, went away on the 28th of that month, I tliink it k 
perfectly clear, that the meeting in Mr Patton's at which my client 
was present, took place on the 20th of June, 1828. Now none of the 
witnesses for the defender say that any such meeting took place in the 
end of July. They say, indeed, that it happened in the month of June 
GT July, so that there is no contradiction to our statement that it took 
place on the 20th of June; and Mr Brown the accountant swears, most 
distinctly and positively, that he did not dine at Mr Patton's for some 
months after that or hefore it. Why then, gentlemen, if he, Mr Brown, 
was there, — which all the evidence onhoth sides goes to prove, — ^when 
this message was sent to Mr Murray of the Theatre, and the answer got 
back bearing the signature *^ Moll Flaggon," it is made out most clearly, 
that both Smith and Haig have sworn to what took place at a meeting 
mot in the month of July, 1828, but at a meeting in the month of June. The 
evidence, therefore, fixes completely the 20th of June as the day when 
the party met at Mr Patton's* There is, therefore, as I have already 
said, no contradiction here among the witnesses. They all say that Mr 
Brown was there, who again swears positively, that, except on the 20th of 
June, he was not there ; so that the evidence of Smith is not evidence 
of what happened at a meeting in the month of July, but at a meeting 
in the month of June preceding, when Mr Brown was present Naw, 
if the only time to which the witnesses spoke was the 20th of June, I 
ask you, was the defender not bound to stop his proof, which could 
not, by possibility, be brought to bear upon the time specified in this 
issue, as he had had more than enough of time to investigate the fact, 
and to satisfy himself that he was accurate as to the date ? This you 
will observe was not an ancient transaction, where, for want of other 
leading circumstances to mark the period, it might have been difficult 
to specify and point out the particular day, or even month of the year, 
in which the transaction happened; for it was only about six weeks 
before the raising of this action, that the last of the meetings stated in 
the issues took place. About the end of July certainly cannot be said 
to be the 20th of June. An allowance in point of time of four or five 
weeks in fixing the date of a remarkable transaction, is not at all reiU 
sonable in a recent case ; and it being made out distinctiy and satis- 
factorily, as it has been here, that this meeting in Mr Patton's took 
place on the 20th of June, the defender's Goimsel should not have been 
allowed to open their mouths upon the subject of what took place at 
tiiat meeting; and you are bound to dismiss the whole from your 
minds as if that meeting at Mr Patton's had happened years before ; so 
that I submit to you, jyentlemen of the jury, that the whole of the proof 
that has been adduced on this part of the case, must be held as not ex- 
isting to any extent or to any effect whatever, and that the whole mutt 
be laid aside by you in judging of this case. 

I submit, therefore, upon the whole, that while you find that suiii- 
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fk&A%ptt^(of tiM ealufimies against the punuei* has been adduced, 
there has not been brought forward a simttar proof of the issues in jus^ 
tUieadon taken by the defender; and that upon the whole case, your 
yerdict must be for the pursuer. 

Qeatletiiiea,-^Feeling as I do the weight of responsibility which I have 
iindertaken^ and the great importance of this case, not merely in so 
ihr as the feelings of himself and of his relatives are interested, but 
to the fhir fame and professional character and prospects of my client 
himself I and that yours will be but a barren verdict, (although you 
&id him entitled to damages, which cannot be too highly rated if they 
do not ^ceed the sum he demands,) unless it proceed on the 
fullest conviction in your minds of his entire and perfect innocence 
of the charges by which his reputation has been assailed, I trust I may 
be allowed to say a few words more upon the nature of the evidence 
by which tiiese calumnies have been attempted to be fastened down 
upon him. 

Assuming, though only in argument, its relevancy, but denying that 
assumption in point of law, tiiat the evidence of Mr Haig and of Mr 
Smith can be looked at at all, I shall now make a few observations 
Upon the Mlacy and uncertainty of that pretended proof, from which 
I trust you will be satisfied that it ought to have no weight whatever 
in influencing your judgment in the decision of this case. The fact 
charged against me is, that I cheated at cards — an overwhelming and 
ruinous charge, and which, if not triumphantly repelled this day, must 
draw down on the head of my unfortunate client a load of obloquy, 
contempt) and abhorrence, far worse than the most abject condition of 
beggary that can befall him, and than which no calamity in this world 
can be more insupportable to a person moving in the rank of society 
which my client, Mr Paterson, has so long and honourably held. The 
only witness who speaks to his having seen any thing improper in Mr 
Pat^rson's play is Mr Haig ; Mr Smith saw nothing of the sort ; he only 
spoke, incompetently as I think, to surmises and suspicions, and from 
information derived from others. Haig is the only witness who swears 
that he saw any thing at all incorrect in my client's mode of playing. He 
says, that in the course of the very rapid and remarkable mode of deal- 
klg of the cards by my client, he saw, or fancied that he saw, a card 
dropped from below on the hand of the dealer, instead of being taken 
from the top of the pack. Nobody else saw him do so but Mr Haig, 
Who took no notice of what he saw at the time, Mr Haig conti- 
nuing to sit in his company, and visiting and associating with him 
afterwards as before.— (Mr Haig, who was present in Court, here 
exclaimed, " That's not the fact I did not say so ; I never spoke 
to the man afterwards." After the sensation occasioned by this 
interruption had subsided, the Dean resumed his address to the 
Jnry.)— Mr Haig continuing to play and to sit at table with him. 
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says, that his attention waa strongly drawn to hhai particularly when 
hft dealt the cards; and you know, gentlemen, how fallacious our. 
Impressions are when we are anxious to discover any thing wrong;- 
and how difficult it is to see how a card, falsely played,- could be 
detected in the hand of a remarkably quick dealer, so as to disco-r 
ver, with infallible certainty, from what part of the pack it was. 
taken; but a jaundiced eye might lead a man to think, although. he 
did not, that he actually saw this happen. In my apprehension it is; 
not possible to prove, to the reasonable satisfaction of any one, that; 
such an occurrence took place. It is proved, that so rapid was Mr 
Paterson's mode of dealing, that it seemed like lightning . flashing 
across the eye of the beholder— the cards flying from his hand, with a 
rapidity equalling that of a bird throwing out a feather from its wing, 
on its flight through the air. With equal certainty might it be attempted 
to prove, by ocular vision, at the moment, from what part of the wing 
of the bird the feather fell, as to tell from what part of the pack my 
client threw that particular card. Nothing of the sort could possibly 
have been observed, so rapid was the manner in which the cards were 
dealt. Haig accordingly sits at the table as one of the party, and con-, 
tinues playing as before, and says nothing ; nay more, he allows his 
brothers to do the same, without warning them of their danger. Sup- 
pose, for the sake of argument, that Mr Paterson does play unfair, and. 
that he is so infected with cheating that he cannot do otherwise, and 
counts all who come in his way as fair game. One gentleman suspects 
he-has been cheated by him, and says, he thinks he saw him slip a card 
from the bottom, in place of dealing it from the top, of the pack. Is. 
that satisfactory proof, or is it proof at all, of his cheating at cards ? I 
say it is not proved that my client cheated at cards. Haig's is a single, 
testimony to an alleged fact, that my client did drop a card from the 
bottom of the pack. Is that, I ask, to be taken as evidence of his cheat- 
ing at cards? Haig was bound, if he suspected unfair play, to have 
noticed it to my client, and to have pointed out the mistake that had 
happened. He was bound, in justice to his brothers, and to society, to. 
have demanded an explanation of what he saw at the moment He 
ought to have said to Mr Paterson, " Look your hand, sir." An en-, 
quiry would have followed, and if the particular card had been found 
with Mr Paterson, tliat would have been the test of that pai'ticular. 
charge. Where is the evidence to be found of his cheating ? None 
whatever has been brought forward ; and if he had been challenged at 
the moment, when he was suspected of having slipt a card, he could 
have instantly explained the mistake, if any such had happened. Gen- 
tlemen, you are. called upon to find, while that evidence of Mr Haig. 
stands solitary and naked by itself, that this most infamous charge is 
proved against Mr Paterson, and that he is to be consigned to infamy, 
and himself and his prospects finally and completely ruined, because 
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supposed he had seen. Gentlemen, there are two things that are re-' 
quisite to be proved, or to be held as proved, here :-~l6t. That Mr Pa- 
terson knew what cards were in his hand before he slipped this parti- 
cular card ; and 2d, That he knew that this card was requisite to make 
up the set he required to hold to enable him to ant^ on his hand* If he 
did not know what cards were at the top and the bottom of the pack, 
his chance of success was the same; and you must, therefore, take it for 
granted, that he had looked both at the top and at the bottom of the 
pack, before he dropped the bottom card* And are you to hold this as a 
probable charge, or even as a credible charge, against a gentleman who 
has passed a life of nearly forty years in the most respectable society; 
and that there is here sufficient to make out, by the most improbable 
inferences, what must appear to you as even almost incredible, in 
the particular situation in which it is alleged to have happened ? The 
utmost that has been proved against my client, Mr Paterson, is that he 
was a good hand at the game of brag ; and that he frequently held three 
cards of the same kind. Suppose the case, that he intended to cheat 
when playing at brag. You know — at least I presume that some of you 
know — that in playing cards at brag, it is requisite, by the rules of the 
game, that they should be cut after being shuffled, and a new card is 
thus exposed as the bottom card ; and how then can it be said that any 
one wishing to cheat, would take up that card from the bottom and 
raise it to the top of the pack, in order to drop it into his own hand, 
when he must be utterly ignorant what card it was he had so selected ; 
and where can it be supposed that such selection would be made, when 
he was as ignorant of what that particular card was, as of the others 
which he held in his hand ? Unless he had looked at it, it must have 
been a more dangerous card to hold than any other in the pack. If 
Mr Haig, with his eagle ' eye watching my client while he dealt the 
band, saw this distinctly — that Mr Paterson looked at the bottom card 
when he dealt; what was next to be done ? Unless Paterson knew that 
he then held in his hand two' other cards of the same set, it must have 
been impossible for him to say whether he would be in safety to ante 
on his hand; for unless (for example) the top card were a deuce, and 
he held another deuce, he could not hold a great hand ; and unless he 
had done all this, he must have failed of success. Can you suppose 
tliat all this, which to me appears utterly incredible, could absolutely 
have happened ? for if not, I am persuaded you cannot be satisfied in 
your own minds that Mr Paterson was a cheat After the shuffling 
and the cutting of the pack, he must have arranged, in a very extraor- 
dinary way, the other cards, in order to effect his purpose ; but cer- 
tainly it is not possible to say that he selected the cards unfairly. And 
even supposing that to be done, and the fact to be proved of his select- 
ing one card out of the pack, tha^ circumstance cannot 5e held as a 
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proof dfifcMv^ of th0 ffBoli of my client; or fti wmrraiituig the Ini^ctioil 
of the sweeping tnd desperate charge made by Mr Shaw agauist my 
cUent, of cheating at cards. 

I confess when I saw Mr Haig giving such a direct decided testimony 
upon a raw superi&cial observation of Mr Paterson's mode of dealing the 
cards, J felt my indignation roused when he could not tell, when he saw 
Mr Paterson drop the card^ whether he had won on that hand or not ;. 
and that he had not challenged him at the moment. He has not said 
that he ant6'd9 or that he bragged on that hand, or even what hand he 
bad» or that he won at all that night He has no recollection whatever of 
any thing else that passed in the course of that evening, though he was 
keenly looking at my client while he dealt the cards i he can tell no^ 
thing of the result of the play, or whether he won or not that night* 
And there is the whole of the evidence in this case. That is all that 
has been made out against my client. And yet Mr Shaw says, " I am; 
satisfied of Mr Paterson's guUt, and that I was cheated by him on va«« 
rious occasions. I have my evidence all ready ; I will ruin you un-* 
less you pay me back what I have lost ;" and thus he gets his money re* 
paid. It is only upon the single evidence of Haig that this severe and 
slanderous assertion is made by Mr Shaw; but even Haig does not say 
that Paterson ante'd on the hand on which he dropped the false card, or 
that he won upon that hand, — or that he had any thing else to go upcm to 
warrant him in his rash attempt to fasten upon this gentleman, the pur«« 
stter, the indelible stain of cheating at cards. That is the whole of the 
defender's case. Smith says that he had a suspicion of foul play on the 
part of my client. Gentlemen, we know how greedily all such statements 
are received, which go to tarnish the reputation of our neighbour ; wa 
all know with what an eager appetite for the discovery of something 
wrong, this transaction has been sifted and canvassed, and how the 
marvellous cheating of Paterson, and the horrible villainy of cheating 
at cards, has been sounded forth and dwelt upon by all the gossips 
in this city and neighbourhood. That Mr Smith and Mr Haig con-# 
ceived the impression and entertained the suspicion of my client ha-> 
ving practised foul play at cards may be true; but that will not do for 
you, sitting here, and judging and deciding upon this case, as a jury, 
upon your oaths; you must have complete and satisfactory evidence 
laid before you of the fact, that he did cheat and defraud the defender 
of his money. Smith says that Paterson being a skilful and lucky 
player at brag, he bet upon his ante against the three Haigs. The 
learned judge who is now presiding on the trial of this case, will tell 
you that there is absolutely notliing in that Mr Smith tells you that 
when he offered this bet, he had his own suspicion that Paterson waer 
not playing fair ; but will any of you say that that suspicion ought to 
have any weight whatever here ; or that even Mr Smith's firm belief 
of his cheating ought to weigh a feather in the scale of justice ? It is 
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in evidence that Pftterflon waa a lucky as well aa a •killul player al 
cards. WhY$ gentlemen^ for weeks^ nay sometimes for months, indt* 
viduals have been known to have had a run of luck at cards ; it is mat« 
ter of familiar observation, and, in point of fact, such instances fire-i 
quenily occur. The only legal evidence ta you 1% not the evidence of 
surmises and suspicions, but the evidence of facts. It is not sufficient 
that the defender prove that suspicions existed in the minds of others 
of my client having played foul, but he is bound to make out to-day 
the fact of his having done so^ Mr Shaw has, by his rash and unjusti* 
fiable conduct, inflicted an indelible stain and injury on the character 
and peace of mind of my client, Mr Peterson, for which he is clearly 
liable in heavy damages. Smith could say nothing as to what he €aw 
that was anywise improper. Haig, although watching all the move* 
ments of my client, with his penetrating eye intently fixed upon him, 
could only swear to one petty trick ; but he could not say that he ant^'d 
on that hand ; and all this might have been nothing more than the evil 
eye of a suspicious individual, while the run of luck was against him* 
That is all the evidence you have of my client's being a cheat; but you 
can go- upon nothing here but what is proved ; you must have evidence 
to facts, not mere surmises and suspicions, which are all to be dispel.* 
led and laid aside. 

Gentlemen,— liooldng to the facts of this case, I cannot believe that my 
learned friends on the other side of the bar will venture to say that 
there is here a vestige of evidence or legal proof of fraud on the part 
of my client ; but, on the contrary, the evidence that has been adduced, 
and tiie whole of my client's proceedings throughout this transaction, 
are totaUy irreconcilable with the bare supposition of fraud. It is not 
proved to have existed in a single instance, and there is not the slight- 
est evidence of it The facts of the case are utterly at variance with 
the allegation of fraud, and these are all that you are to look at,--^the 
direct evidence of my client having cheated at cards. Look at the 
transaction about the repa3rment of the money. I do not say that that 
is a transaction which ought not to have been laid before you ; but if 
so, it could only be with a view to these issues taken by the de* 
fender in justification of his charge against me ; and unless you can 
bring your minds to believe that the repayment of the money had re« 
ference to the transaction described in the first issue as having occur- 
red in July 1828, it is not to be taken into account at all. Now, giving 
Mr Shaw the full credit of not being the malicious inventor of the ca- 
lumnies against me,—- which is all tibat he can be entltied to,— every 
thing that happened after that date which has been stated to the preju- 
dice of my client, the undenied, and undeniable, and uncontradicted 
evidence laid before you this day, leaves him the sole inventor of. It 
appears that he lost money in the month of August 1828, in the house 
of my client, Mr Peterson, — L.l 15 to Jollie, and L.9d to Peterson. The 
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state of the facts as to that transaction bfeirigas you hav^been told, and 
Mr Shaw's knowledge of my client's having cheated him being no bet-' 
ter then than it is now, what does he do ? Mr Shaw, believing-— in the 
inflamed state of mind which he evidently appears to have been la-' 
bouring under at the time— that Mr Paterson had cheated him at brag 
somewhere, thinks hin^self entitled to make a demand of restitution of- 
the money he supposed he had lost, by unfair play, to Paterson. He says 
he lost a certain sum of money at play with him in his, Mr Paterson's,- 
own house, and demands repayment of the whole amount, L.95, and 
alao of some other sums ; he claims all from Mr Paterson, not only his 
own loss to iny client, but also L.115 which he had lost to Mr Jollie.* 
This was certainly not a favourable transaction to Mr Shaw as a gen- 
tleman of honour and integrity. Am 1 bound to guai*antee him against' 
his ill luck at cards with all the world, and to pay back to him what he 
lost to Jollie ? He makes this demand, however, and I pay the whole 
amount. This, .unjust demand on the part of Mr Shaw was coupled 
with, two statements, one of them rash and inaccurate in point of fact,' 
and the other, in point of principle and propriety, iniquitous and un- 
just. He comes to the brother of my client., and says, I have a mine 
ready to fire and spring, to render your brother infamous, and to blast 
and ruin his reputation and prospects in life. I am ready to prove that 
he has cheated me at cards, and I will bring proof of the facts by the 
evidence of gentlemen of unquestionable veracity, who will swear that 
they saw him practise . foul play against me — (he has failed in this en- 
tirely to-day)— and I will extinguish him for ever in respectable society. 
It was unfortunate, indeed, that my client's brother believed it possible - 
that some of this might be true, for the defender has not been able to 
prove any part of it ; but he thought the imputation almost as bad as the 
proof. Shaw avers that he has his proof ready ; that his witnesses are 
prepared; that he is about to call a meeting to expose the whole. He 
says, I can expose youi* brother to the world as a cheat at cards. I 
alone can expose, or save your brother from exposure. He says that he 
got from my client the scroll of the letter which he signed. Why, gen- 
tlemen, his transaction with Mr Alexander Paterson, with his own deli- 
berate revision of the scroll of that letter, which he transcribed with 
his own hand, makes it completely and absolutely his own ; and the 
t^nor of it is very strong. He says to Mr Alexander Paterson, If you 
pay up the sum which I lost to your brother, not by his cheating me, 
but at play with him, I will preserve strict silence, and not expose your 
brother to the world as one who plays false. The words of that letter: 
are, " With reference to the subject of our conversation yesterday, I 
acknowledge that you have of yourself come forward and paid me the 
money I demanded, in order that I should for ever preserve a most en- 
tire silence on the subject, for the sake not only of your brother, but 
more especially 'for the sake of all your friepds j I therefore hereby 
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pledge my honour never again to speak of the matter alluded to, ex- 
cepting to those I have already spoken to, and that only for the purpose 
-of telling them you have done this. These gentlemen have pledged 
themselves to me not to speak about the matter until they had my per- 
mission. As you consider the very insinuation as bad as the reality, 
and as it could not be remedied by any publicity that might be given 
to it by your brother demanding satisfaction, as nothing will ever tempt 
or force me to meet him in a hostile manner, for the reasons I men- 
tioned to you." 

• Now, I ask you, gentlemen, independently of all other evidence, 
whether tliat letter alone does not import that something was to be 
'^ven for the paying down of the money? Does it not say, " I shall 
not expose your brother if the money be paid ?*' — clearly implying, that 
it was in his power to keep the whole matter concealed. His words 
are, ^' In order that I should for ever preserve a most entire silence on 
ithe subject, for the sake not only of your brother, but more especially 
for the Haike of all your friends ; I therefore hereby pledge my honour^ 
never again to speak of the matter alluded to." And he adds — and be 
it remembered, the addition was his own, as an amendment of the 
original draft — ^ These gentlemen have pledged themselves to me 
not to speak about the matter, until they had my permission." What 
does this import, but that the defender, Mr Shaw, had it completely in 
his power to have quashed the whole story. Well, there the matter 
rested ; but on the Monday it was known to my client that Mr Jollie 
and Mr Home knew of the transaction being settled. Yet Mr Jollie 
says, after hearing that all was settled,* *^ Paterson, here is the right 
hand of a gentleman ; and if I hear nothing more against you than I 
have yet heard, I shall not disown you." Well, gentlemen, that is all 
that passed upon this occasion ; these gentlemen appeared to know no- 
thing more than that the business was settled} and you must admit that 
there were good grounds why Mr Paterson should rely upon it in the 
full confidence that he would never hear another whisper of such a 
calumny. And I could not have believed that such a handle would 
be made of his paying down the money, as has been done here to-day. 
By paying down the money on the condition that no exposure should 
be made of the matter, (and Shaw undoubtedly did expose it,) and by 
suppressing the insinuations to his prejudice, and while he believed 
him to be entirely innocent, — ^he, Mr Alexander Paterson, thought that 
the matter might blow over and be forgotten, while, on the other hand, 
he considered that the mere insinuation, if allowed to go abroad, would 
be as ruinous to his brother as the reality. I agi*ee with Mr Cockburn, 
in his opening statement, that Mr Paterson did not resist the payment 
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of the motley, as he certainly should hfive done ; for if he had manfully 
stood out, evenunder the risk of exposure of these gambling proceedings, 
avhich certainly were not creditable to him as a trustee on the estates of 
others, or as an accountant and man of business, — if he had despised all 
puch threats of exposure, and the risk which he undoubtedly must have 
incurred, of having his reputation and prospects in life utterly ruined- 
he would not probably have suffered so much as he has done from 
these malignant and calumnious slanders. But it is for you, gen- 
tlemen, to ascertain, and to say, if the fact of the payment of tiie money 
helps, or in any way affects, the proof. Look at tiie case as it stands. 
Mr Shaw forms Ihe resolution— ^a most extraordinary resolution c^ 
tainly*-^f demanding restitution from Mr Paterson of the money he had 
lost at eardsi and to induce compliance with that demand, he undei'<- 
takes, and pledges his honour, to keep the whole matter private, .and not 
|o speak of it more to my hunum being. There could be no need of a 
bribe to induce him to hush up the matter, if my client was not guilty, 
>*r-aor should it have been exacted, and taken, if he was guilty. If a 
man is that dangerous and contemptible wretch which my eUent was r^ 
presented to be, whom it was contamination to meet and associate witll 
in public, and still more in private society, I do not undersCandhow his 
conduct could be allowed to be slurred ov» and concealed, without his 
instant removal from that society which his very presence polluted and 
disgraced. Why, gentlemai, this pledge of concealment, given by Mr 
Shaw upon his honour, is a complete giving up of the whole of that 
charge which has proved so injurious and ruinous to my client When 
you see that the only consideration required by Mr Shaw, to pur- 
chase a complete concealment and suppression of the calumnies which 
he meditated against my client^ and to stop the mouths of the public 
from uttering a whisper to his prejudice, is the payment of a sum of 
money as a douceur to himself— not to be given in charity, but to re- 
pair his own pecuniary loss at cards-— you cannot give him credit^ 
sm'ely, for possessing those highly honourable feelings to which he has 
had ^e assurance here to lay claim,— of generous indignation, higlv- 
minded honour, benevolence, and charity, — but must perceive, in the 
whole of his conduct throughout this unfortunate transaction, grounds 
for awarding ample damages to my client. Who is the person whom 
he first selects as the depository of this dangerous and horrible secret^ 
and what opportunity does he give to my client of deliberation and 
advice as to the line of conduct he ought to pursue, when he was thus 
placed in such a trying situation ? His ovm brother, a commercial 
person, living in this city, in family with his aged and respectable mo- 
ther, who till that moment was wholly unconscious of the awful cala^ 
mity impending over her family I And the time selected for such a 
communication?— the Sabbath morning— that holy day, to sanctify the 
deed I And in what terms was It conveyed ? He tells him, Your bro- 
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ther shall not be wbitew«shed by my blood, for I will not fight wi^ 
him. That closes the door against him there ; and if he do not pay me 
by to-morrow morning the money I have lost, I will blow him. 

I ask you, gentlemen, if you can hold, for an instant, that in all thif 
Mr Shaw meant fair. He requests a meeting with the head of a united, 
respectable, and domesticated family, and he tells him all this of his 
own brother, a gentleman moving in the first society, and highly r^ 
spected as an intelligent accountant and man of business, and threatenp 
that before eleven o'clock on the following morning, he wUl blow him 
to atoms if his money is not previously paid. What think you, gentle* 
men, of the situation of this unfortunate person, thus left to himself to 
decide upon what he should do, with so little time given for cool deli* 
beration and reflection, and subjected at same time to the assumed Wh 
tbority of a brother acting in this instance over the head of his friend 
Mr Home, a neutral person, who was more likely to have given him 
sound advice ? He takes his resolution accordmgly, and sigre^ I will 
pay the hush-money — ^not because I am not innocenl^ but not to hurl 
the feelings and embitter the dying days of my aged and beloved mo* 
Ider, — ^I will pay the money demanded of me, for this reason and for this 
alone. Gentlemen, taken in the sight and presence of his mother and bro* 
ther, are you to undervalue this reasoning and resolution of my dient^ 
Mr Paterson ? Holding his character aqd honour to be safe in the de* 
fender's keeping if he paid down the moneys and holding, as he and 
his brother both did, that such an abominable insinuation was as bad aa 
the proof; — while his brother pleads with him to save himself if possi« 
ble from exposure and disgrace, and all of them from the misery and 
distress in which it would plunge the family, especially a beloved and 
aged mother, — ^when all this comes to his recollection, can you wonder 
that he should be driven to the adoption of such a resolution ? Ha 
argued with himself thus : I am forced to decide on the spur of the na« 
ment ; I am left without a neutral friend with whom I can advise ; I am 
aware of the wishes of my brother, and I see the rashness of my ac- 
cuser ; I am sensible, moreover, of the truth of the adage, " When dht ia 
thrown, some of it will stick;" and I never will be able to get clear of 
tills vile imputation. I will pay down the money<---not because I am 
gatisfied that I am guilty, for I am conscious that I am not--*but to puis 
ehase the silence of my traducer, and secure my own peace and that 
of my family. Under these circumstances it Is that my client says, I 
will preserve the peace of mind of my brother, and pay the money. 

Gentlemen, is there no indulgence to be shown to a man whose reso* 
lution is taken under such trying circumstances? Shaw says, Either pay* 
ment must be made of the money on the one hand,*>*or the blasting of 
your character, and the destruction of your peace and that of your family, 
shall be the consequence on the other. He says, My reputation is fair 
ftnd honourable, and fully eBtabli8hed^(and I, ffentlenien, have no doubt 
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that it has been fairly and honourably gained) -T-but I will trample you 
down^and tread you under foot with this shocking charge, and I will take 
from you the money you have won from me, under a threat of exposure 
and disgrace, and I will not allow you the benefit of that appeal whicli, 
in honourable minds, is hardly ever withheld by man from man ; but i 
will hold you up to the world as an infamous person, brand you as a 
cheat and a gambler, and ruin you for ever. That threat held out to 
my client on the one hand, and the offer of secrecy on the other, in- 
duced, in an unlucky hour, the making of this payment, though he 
had no hand in it His brother believed he had hushed up the matter 
to prevent exposure, — which, as I say, it would not have been im- 
possible to have done, but for the rash and reckless conduct of the 
defender himself. You will observe, gentlemen, that it was after he 
was made aware of the transaction being settled, that Mr Jollie said to 
my client — ^** All is right hitherto, — here is my hand as a gentleman."* 
But, on the first morning thereafter, no fewer than seven or eight per- 
sons are made acquainted with it by the defender, . Mr Shaw, in viola- 
tion of his promise of secrecy ; and Mr Home tells you, that before the 
meeting of friends called by Mr Melville took place, the rumour had 
gone abroad. This might have been a warning to Mr Shaw — who had 
got the price, but had not given the commodity— of what he might ex- 
pect for his breach of promise. Then, indeed, it was high time for my 
client, Mr Paterson, to make enquiry as to the party with whom such 
a report had originated; and the result of that enquiry has been, that 
he is here to-day as the pursuer of this action. Gentlemen, you have 
here direct evidence, but, as I think, doubtful evidence, of only one 
solitary teansaction, and that by only one witness; and excepting that 
the defender deluded my client into the payment of the money, by 
the hope of saving himself from exposure, — ^which was not done, — 
there is not the slightest shadow of proof to support a justification of 
the libel here. 

- Gentlemen, this is the whole case. I am sensible I have already de- 
tained you too long, but I cannot have done without again pressing 
upon you the necessity of considering well what may be the conse- 
quences of- your verdict. If the overwhelming nature of the. evidence in 
fevourof my. client urges you to find a verdict in his favour, I must 
conjure y.ou not to be mov.ed by tales of slander, and surmises and 
suspicions, for which no single fact has been brought forward and 
proved ; wbiie Mr Shaw must be held as having gone about, not only 
stating that his report was. true, but also that there was evidence of an 
overwhelming nature, and by an accumulation of witnesses, to prove 
the ti'uth of his charge ; and while that was threatened to be proved by 
gentlemen of strict honour, credit, and respectability — (and all this has 
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«veii been put cm record)-^Uiat notiiiiig, in flhort» was wifiitiiig to ih6 im^ 
tablishiiig 4if my clioit^s guilty — ^It was impossible for biln not to be alFecl* 
ed with SHcb a detenninationy and to conclude, that there must be some 
^evideace ready to be produced ; that some evil eye had been upon him, 
andthatsome one had imagined hehad noticed sometfaingwrong. He wais 
aware that when a habit of spying out faults in others is once acquired, 
it is easy for a persmi to persuade himself of the misconduct of others. 
When, however, a question of thk nature comes before you, you must 
take your impressions, not frcmi mere imaginings and surmises, but 
from the facts of the case as they are proved by competent evidence, 
and they, and they alone, must be before you. If I ask you to lay your 
hands on the evidence of the facts here, I need not enquire what will 
be 1lieresult> by possibility, of your verdict, or show the least doubt of 
your verdict being for the pursuer, by making an appeal to your pas- 
sions; for if you are capable of being moved by impressions made upon 
your feelings, and do not adhere to the strict rules of justice, alas for 
Ite honour and ha]^iness of those who make an appeal for justice to 
a jury of their country ! 

As to the amount of the damages, I need not say, that much more 
than you can possibly give under these issues will be no adequate con» 
pensation to the pursuer for the irreparable loss and injury he has al- 
ready sustained, and must yet endure. But I trust you will do all that 
is in your power to vesbOTe him with an unsullied character to that 
station in society which he formerly held^ and every thing that the jus- 
tice of the case demands. 

Lord Gillies. *•— Gentlemen of the Jury, This is apainfulcase in every 
point of view. The character of two gentlemen is here deeply invol- 
ved, who had previously maintained rei^ctable situations in society. 
But painful though it be, it is in itself a very short, although it has been 
made a very long one. I cannot tell how it is, but we have been sitting 
here f<v nearly ten hours in trying a case, the merits of which appear 
to me to He within a very narrow compass indeed. The Counsel on 
both sides have discharged their duty with great ability, and it is now 
your business and mine to endeavour to discharge burs as well. Their 
duty and ours, however, is of a very different nature. It is the privilege 
of Counsel to use every argument and every exertion which ingenuity 
can suggest, in order to obtain a verdict for their dients; this privi- 
lege belongs to them, and it has been exerted to-day to the fullest 
extent It is that and that alone which, as I apprehend, can create 
-any apparent difficulty in the case. But the first thing that yon 
should endeavour to do, and that I should endeavour to do, is to b»- 

* This speech was revised by his Lordship. 
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^lish (dntlrelj from our minds every impreBsion which mere declama^ 
tioiiy however eloquent, or argument, however ingenious or plausible, 
when founded on false reasoning, can produce. We can only do our 
jdiity by taking an imparlial and unprejudiced view of the case, as 
it has appeared before you in evidence, banishing from your minds 
all the eloquent appeals which have been made to your feelings, and 
deciding according to the proof before you. The parties here are in very 
different situations; they come into Court in a different way. The 
defender, Mr Shaw, asks nothing at your hands ; all that he seeks^ or at- 
tempts to do, is to defend himself against a claim of no less than L. 15,000 
damages. It is a large sum. The pursuer, on the other hand, claims that 
large sum ; and, in considering the case, you must be satisfied thaX 
he comes into Court with clean hands, and that .his proceedings are 
accompanied with no stain on the uprightness of his character ; for 
ft man who, by his own impure, improper, or blameable conduct, has 
brought himself into the situation in which he now stands, however 
much you may regret it for his own sake, or for the sake of his Mends 
— such a man is not entitled to come before a. jury of his country and 
demand that reparation which a person placed in another situation has 
ft right to require. Now, what is the case here ? With regard to Mr 
Shaw, it appears that he had lost a considerable sum of money at play. 
Under these circumstances, he is informed that the pui*suer, to whom 
he partly lost these sums, had been guilty of cheating. I think it is 
clearly proved and admitted, that Mr Shaw was not the author of this 
allegation; he heard it from others ; he tells. you how he heard it; he 
heard it from Mr Bum, and he heard it from Mr Burnett and from 
others ; he came by it in the way he has said ; he was not the author of it ; 
ftnd acting, I do not say on sufficient, but at least on probable and rational 
grounds, he gave credit to it After this information it was natural for 
him to enquire into the subject; and, going to the quarter from which 
it came, Messrs Haig, Smith, and others, he ultimately came to be 
impressed with the belief that it was true. This, then, is the case of 
a person who was not the author of the calumny, and who you are not 
entitled to suppose would have circulated it except on tolerably pro- 
bable grounds. This is the case of Shaw. On the other hand, what is the 
situation of the pursuer ? It does appear, that from whatever cause 
it originated, this rumour that he had cheated at play had got into pretty 
-general circulation. Mr Bum had heard it, and Mr Burnett had heard 
it: others also had heard, and professed to believe it. Were this 
case one in which there was no justification, and in which this slander 
was cleai'ly proved, you would be bound to consider that circum^ 
stance as tending gi*eatly to mitigate the amount of damages. First, it 
is proved that the defender brings forward no malicious or invented 
accusation ; and that he acted on his belief, and that that belief was 
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founded on reftsonable grounds ; and, secondly, that iJie pursuer's cha« 
meter whs contaminated before, and, independent altogether of the 
defender,reportB were in circulation againsthim. — These circumstances 
would go far, in the eyes of a jury so respectable as that which I 
hare now the honour to address, in mitigation, if damages were to 
be given, by proving that the pursuer had not suffered by having a 
stain fixed on an uncontaminated character, and that the defender was 
. not guilty of inventing and propagating a false slander, but Only of 
circulating what he had heard from others. Shaw admits that he 
accused Paterson. Did the case rest here, and were no justification 
attempted, then you would have to consider the case in the view in 
which I have taken the liberty of stating it, and you would find that he 
was not entitled to high damages, because the slander was not mali- 
ciouB, and because the defender was not the author of the report, but 
merely circulated that of which he had been informed by others. What 
Shaw's object was in stating the reports he had heard, is another mat- 
ter. It is said that he wished not only to get back the money he had 
lost to Paterson, but also what he had lost in Paterson's company. 
What the rule may be among gamblers on that subject I cannot say ; 
but if a man has been cheated at play, I think common sense tells us, 
that he should get back the money of which he has been cheated. 
Whether he should recover all he had lost is more than I can tell ; but 
while I say this, I am far from saying that it was a high-spirited or 
honourable demand made on the part of Mr Shaw, and if Mr Shaw 
were here seeking damages, you would be bound to take this into consi- 
deration; but he is not here in that character ; he is here merely to de-« 
fend himself against a demand for damages against him. The accusa- 
tion against him is, that he demanded restitution of the money, and 
this is not denied ; but it is said that this was accompanied by a pro- 
mise of secresy, and that he did not keep it. If he had been a man of 
high spirit, he would have kept the promise, as any man of honesty 
would keep a promise he had made, if he did make a promise ; but no 
man of high spirit would have made such a promise. If he knew that Pa- 
terson was a cheat, and made such a promise, he acted improperly in co- 
ming under such an obligation, and, in my opinion, was perhaps as blame- 
able in making that promise as in the alleged breach of it. I speak not of 
the generous and humane feelings of those who, in such a case, would 
not have sought the money, but the reform of the transgressing indivi- 
dual — ^which would have prompted them to say, ** Give up the practice of 
cheating, and I will not speak of what is past." . It was accompanied 
with a demand of restitution, and it is impossible either to justify the 
alleged promise or the alleged breach of it. I cannot say that Mr Shaw 
acted as I would have expected a man should have done of the high cha- 
racter and reputation which he held. But while I state this, I must tell 
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you, the whole of it is out of the case.* The queolidn is here, not wh<^ 
ther Mr Shaw did wrong ib demaadrng' restitution of the money,-— 
not whether he did wrong in making such apromise,-<>if he did mxke it, 
r— not whether he did wrong inbreakingit after he had made it — ^if he did 
hreak it ; none of these are for your consideration. Although you should 
be of opinion that he did all this, it would not enable you to answer one 
of the questions put to you in the issues. The question is, whether he 
traduced or libelled the character of Mr Paterson ? That he did so, is 
beyond all doubt; but there are circumstances of mitigation, which your 
common sense will tell you, you are bound to take into your serious 
consideration. This leads me to the second, and most important point 
which yoU must consider, and on which the great question tums^ 
whether, on the whole, on ^ese issues, you should find a verdict 
fcT the pursuer or for t^e defender. It is true that the defender 
accused Mr Paterson of being a cheat ; but is it proved that he 
was a cheat ? If it be proved, then there is an end at the case. In 
approachmg this, which is the difficult part of the case, — ^for llie 
question of damages, mit^ted as they must be, cannot amount to 
any sum worth talking of, — the question is, shall you find for the 
pursuer or the defender? And before coming to the particular proof 
applicable to this point, I must request you to attend to the whole 
tenor of Mr Paterson's conduct as clearly stated in the evidence 
which you have heard. Mr Paterson had won money at d^erent times 
from Mr Shaw. His brother is sent for on Sunday morning by Mr 
^aw, and informed that the pursuer had been guilty of cheating at 
cards, and that he must refund the money, otherwise Mr Shaw would 
expose him. No#, how was he to expose him ? What Mr Shaw said 
was this, ^ I have prepared circular letters, and if the money is not 
paid back by to-morrow at eleven o'clock, I will send these letters, and 
call a meeting of the gentiemen together to whom Mr Paterson is known, 
and to whom I am known, and I will place the evidence before them, 
and prove your brotiier to be a cheat" Now, I will put it to any one 
of you, or I will put it to myself— if 1 could suppose such an accusation 
had been made against us"— What would have been the conduct of any 
one of us— what would have been your answer ? Slutw says, " Pay 
back the money, or I will do — What? — ^I will call a meeting of respect^ 
able gentiemen known to both of us, and lay the evidence before them.** 
I cannot help feeling that any innocent man, when such a proposal was 

* The adviaen of Mr jShaw did not adduce any evidence on the points alladed 
tO| for the reaaoii stated by his Lordship, that they were " out of the ease." He 
had thirty-six witnesses in attendance to speak to these and every other point, hut 
bis Counsel^ very properly, did not lead evidence on matters not fidling within the 
<|ase. In the newspapen his Lordship is reported W have t^okm ^J mkUk f* 
whereas he spoke merely hypotheticaUyn 
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Riflde, would say, ''Thai is the ¥617 thing that I with. GaUyourmeet- 
ing,-<~bfring forward your evidence,— and let them hear my evidence on 
tiie other hand, and let them decide betwixt us." What better pro- 
ceeding could any innocent man desire than this ? Shaw did not 8ay> 
^ I will tell all the world that you have been a cheat;" but he says, 
*< I will call a meeting of gentlemen^a court of enquiry — ^a court of ho- 
nour — and will lay before it the proofs which I think are against you. 
Lay you before them your proof also, and let them judge." What mode 
could have been better for an innocent man, whose character was 
iriready traduced? The misfortune had already happened, and the 
question was, how he was to clear himself? It has been said, but I 
tiiink without evidence, that Mr Shaw refused to give him satisfaction. 
He refused to give him satisfaction in the field before it was ever ask- 
ed : but he never asked satisfaction. What do Mr Home and Mr Jollie 
say ? They say to Mr Paterson, ** Mr Shaw may have said so, but you 
are not bound to take that assertion." But, gentlemen, we have nothing 
to do here with those laws of honour. A man accused of cheating will 
not clear his character by fighting; neither will a man who accuses 
another falsely, and is unable to make good his charge. It is a wild and 
fantastical way of settling such a dispute ; and the man who is proved to 
be a cheat is not entitled to satisfaction of this kind, and I conceive 
no one, even by the laws of honour, is bound to meet him. What I 
state to you is that, according to every idea of honour, and, I am sure, 
according to every idea of common sense, justice, and honesty, the 
plan proposed by Mr Shaw to investigate this matter was the fairest 
that could be desired. He says, You must pay me back my money ; 
and if you do not, I will call a meeting of gentlemen; the circular is 
ready; and to them I will explain my case. What does the pursuer 
do? He declines this. He speaks of it as an exposure; \m% in fact, 
die thing was already exposed; for you will recollect^ that on Sun- 
day night, the pursuer, Paterson, called on Mr Jollie, and he guessed 
the object of his visit Paterson said the accusation was as false as it 
was foul. Mr Jollie said he hoped so; but that the report was cur- 
rent amongst eight or nine of their friends. What is the pursuer'a 
situation? He asks their names, which Mr Jollie declines giving, but 
mentioned that Mr Clason and Mr Melville had heard of it. The pur- 
suer said it was extraordinary that none of them had told him of it; 
and if they had UAd him of it, what then ? Why that he would never 
play at cards again I Most assuredly, as Mr Jollie says, that is not 
the prc^r way to meet such a charge. It is after this, on the Mon- 
day morning, that the money, is paid back, and he paid it with the 
knowledge tibat eight or nine of his most intimate fiienidB already knew 
of the chai^ against him. And for what purpose did he pay it back ? 
Why, to avoid the disclosure to fifteen or sixtean friends, just such aa 
those eight or nine, and including 1 believe those individqals. I can- 
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not forbear taking this view of the case, and accordingly it is impos*^ 
sible for me to view it in any other light than a reluctant admission by 
the pursuer that there was ground for the charge. It is said that Mr 
Shaw's conduct was like compounding a felony; but when such illus- 
trations are used, we must look to the cases to which they apply. I have 
already told you, that I do not pretend to justify Shaw's conduct But 
suppose a man were to pick fifteen guineas out of my pocket, and con-* 
sent to repay me the same sum on condition of impunity or secrecy. In 
i^eeing to this, I should be acting improperly, and compounding a fe^ 
lony ; but would you listen to that man if he were to bring an accusa- 
tion against me for calling him a pickpocket ? If he were to come forward 
and tell you that he would give them back to me, provided I would not 
expose him as a pickpocket, would not that be an acknowledgment of 
his guilt? I would call him « pickpocket, because he acknowledged, 
himself to be so in giving me back my fifteen guineas. Bearing thi» 
in mind, you will attend to the different issues which the defender haft 
undertaken to prove. There is only one of which any full proof ha» 
been attempted, — ^that in regard to what was alleged to have taken place 
at Mr Patton's. As to what took place in the house of Mr Greorge 
Kinnear, in Great King Street, the defender was not allowed to pro-* 
ceed on that issue in consequence of an objection taken by the pursuer 
to an eri'or in the issue ; but from the way he has taken to exclude this, 
I must say, that I do not think he is entitled to any credit for it : And 
all I have to say on that subject is, that you are not to draw any in- 
ference in favour of the pursuer on that point. But now we come to 
the material issue, as to what took place in the house of Mr Patton; 
and here I fairly confess, that during the speech, and with all my ad- 
miration of the talents, of the Dean of Faculty, I was somewhat lost 
in wonder at the gloss which he endeavoured to put upon it. On this 
subject you have the evidence of Mr Haig, a witness of perfectly unim- 
peached and unimpeachable-character; and what does he tell you ? He 
has told you that he saw Paterson slip a card from the bottom to the top 
of the pack, and drop it into his own hand, I asked him particularly if 
this could have happened -accidentally, and he stated that it was evi- 
dently from design. Now, if I were to say what characterised an act 
of cheating at cards, I would say just such an act as slipping a card 
from the bottom to the top of the pack, and putting it where it ought 
not to be. On this point the proof is direct and clear. But it was said 
it is not proved that he won upon that hand. Here I must return to 
my former illustration. It comes just to the case I put before. Sup- 
pose 1 were to find a man's hand in my pocket, and he were to excuse 
himself by saying he did not know there was any money there, and 
that he then made a snatch at my watch-chain, but found there was no 
watch attached to it — this is just the argument of the pursuer's counsel, 
when he says that he must know the other cai'ds in his hand before he 
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could select ote particular card. It is well known that an ace is 
better Hum any other card» and that the possession of ibis ace will give 
a man an immense advantage over his antagonist But how> it is asked, 
was he to know that the card at the bottom was an ace ? I say that the 
man who is capable of passing a card, in this way, is also capable of 
looking at the other cards, particularly the bottom card, which he 
slipped, and must be presumed to have known. The testimony on this 
point is unimpeached and unimpeachable. I do not go on the evidence 
of Mr Smith, strong as it is, but I ask you to look to the testimony of 
Mr Haig. It has been said that Mr Haig is only a single witness to this 
transaction, and that he showed by his conduct in afterwards associa* 
ting with the pursuer, that he did not consider it cheating. But it does 
not appear that he ever saw the pursuer again. Then it is said that 
Mr Haig might have been mistaken. I wish I could think he was mis- 
taken j but you will recollect, and I cannot overlook, the strong and 
overwhelming circumstance confirmatory of that evidencei I mean 
the pursuer's paying back the money. This bears directiy on the evi- 
dence, and is a proof in corroboration of Mr Haig's testimony; you 
have direct proof of the act by Mr Haig, and you have the virtual ac- 
knowledgment by the pursuer that he was a cheat, by paying back the 
money. Gentiemen, you will, taking this into consideration, determine 
in your own minds, whether you can come to the conclusion that this 
gentieman, the pursuer, was not guilty of cheating at cards. It was en- 
deavoured to be shown, by the evidence of the brother, that this was 
his act ; but he does not say any thing of the pursuer having denied 
the fact It was % very delicate subject, and the question was not put 
to him, but he did not say any thing of the pursuer's having denied the 
matter; however, I do not think you can draw any inference from this. 
If you are of opinion that the pursuer cheated at play, you will find a 
verdict for the defender ; if you think that it is not proved that he 
cheated, or if you can reconcile the fact of his paying back the money, 
when taken along with the evidence of Mr Haig, and the other circum- 
stances, with a belief that the pursuer was not guilty, you will find a 
verdict for the pursuer, mitigating the damages as the whole circum- 
stances of tiie case may appear to you to warrant, according to the 
views which I have laid before you. 

Foreman of the Jury (Mr Brash) — My Lord, We unanimously find 

FOR THE DeFENDEB« 
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MB SHAW TO THE TBEASUBBR OF THE ROYAL INFtBMABY. 

Edinbubgh, loth June, 18d0» 
62, Frederick Street. 
Sir,—- I send to you, for the use of that excellent charity of which 
you are treasurer, a sum of L.304, which, but for circumstances over 
which I had no control, would have been in your hands a year and a 
half ago. When I learned, by evidence of which I could not doubt, 
that I^vid Paterson had been guilty of cheating at cards, I could not 
bear that such a man should associate with gentlemen, and I deter- 
mined to give him the alternative of either acknowledging his guilt, by 
paying back the money which he had won, or of clearing his conduct 
by an investigation before certain gentlemen ; and, on this occasion, I 
most distinctly told his friend, Donald Home, Esq. W.S., that if he gave 
me proof of the money being burned, destroyed, or given in Charity, 
and that it was paid for that purpose by Paterson himself, and not by 
his friends, I should be satisfied. 

The money was paid to me, and had I not immediately been involved, 
by the designing conduct of Paterson and his friends, in very agitating 
enquiries, it should have been applied to the purpose of charity, by 
transmitting it to you. 

Those circumstances compelled me at once to take the determined 
resolution not to yield an inch of ground, let the world say what they 
chose, until my character should have undergone the strictest scrutiny. 
The verdict of the Jury, in the action which Paterson was so very ill 
advised as to bring against me, now makes me myself again, and I have 
great pleasure in carrying my original resolution into full effect. 

I am. Sir, your most obedient Servant;, 

Charles Shaw. 
To Francis Wilson, Esq. 
Treasurer to the Royal Infirmary. 

An acknowledgment of the receipt of the money, accompanied by 
the letter, was inserted in the newspapers of die following day. 
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APPENDIX. 



Mr Shaw to H. M. Low, Esq. 

Mt akak LoWy-^I this morning sent a note to Mr Alexander Paterson, the 
brother of Mr David Paterson, to call on me this forenoon ; and when be 
came I made a communication, that if his brother did not refund to me all 
the money which I had ever lost to him, before 1 1 o'clock to-morrow, I would 
expose him to the public as a person who was guilty of false play at cards. I 
have had, within these few minutes, ah interview with Mr Donald Home, 
from Mr D. Paterson, in which I stated to him most distinctly, that the 
only terms to which I would listen were, ' the money at eleven o'clock, or 
exposure.' Thus the matter stands. Mr Home went direct to Mr Pater- 
son ; and what is to be done I know not, nor care, as I feel I have acted 
as every gentleman should act I need not say to you what I expect of 
you, as I have known you too long not to be aware that you must view the 
character of a man who cheats at cards in the same horrible light in which I 
do. I shall not leave this house till eleven o'clock to-morrow. I have been 
making long and strict inquirie$ to-day, and every thing corroborates most 
strongly what I have already heard. I shall go into this disagreeable matter 
slap-dash, however deeply I myself may be implicated, being quite aware, that 
in difficulties nothing but the old proverb of Honesty is the best Policy, will 
carry a man through this world. Ever your's, Charlxs Shaw. 

Past 12 at night, I8th January, 

P. S.— -As I have no friend to consult, I should like to see you before 10 
to-morrow. If the money is paid to me, burnt, destroyed, or disposed of, so 
that 2>. Paterson does not get the use of it, 1 have pledged my honour to be 
quiet. 

Mr Shaw to Mr Alexander Paterson. 

1 9<A January 1829. . 
* With reference to the subject of our conversation yesterday, I acknowledge 
that you have of yourself come forward and paid me the money I demanded, 
in order that I should for ever preserve a most entire silence on the subject, 
for the sake not ofily of your brother, but [of] more especially for the sake of all 
your friends : — I therefore hereby pledge my honour, never again to speak of 
the matter alluded to^ excepting to those I have already spoken to [about it], 
and that only for the purpose of telling them you have done this. These gen^ 
tlemen have pledged themselves to me not to speak about the matter urUil they 
had my permission. As you consider the very insinuation as bad as the reality, 

« The draft of this letter was brought to Mr Shaw with the numey, by Mr Alexander 
Paterson, about 11 o'clock of the forenoon of Hoodaj 19th January, and transcribed by Mr 
Shaw, after making some alterations. The words in Italics are those introduced, and those in 
parentheses are those which were struck out 
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and as it could not be remedied by any publicity that might be given to it by 
f^r brother demanding satisfaction [which I was detennined not to give], 09 
nothing will ever tempt or force me to meet him in a hostile manner, for the 
reasons I mentioned to you. 

Dayio Fatersok to Mr Horne, W. S. 

19/A January 1829. 

. My xttAR HoaNi:,-««-My brother has given me the enclosed,* which I thiok 
it right you should see. If it does not silence the vUlanous and alanderoua 
report, I can*t help it ; for it is quite plain the other course we talked of could 
only have given publicity to it, without enabling me to vindicate myself 

You have acted towards me in this cursed business as a real friend, aod I 
hope you will continue to do so ; and as you are mixing in the world, and wiU 
perhaps hear what is said, I trust you will add to the obligation I am under 
to you, by calling and telling me every thing you may hear, for I must of 
course be guided by circumstances. 

' I shall not go abroad to-day, unless perhaps for a fittle after dinner. 

Mr HoRNx to David Patersok. 

96. George Street^ Monday^ January 19. baff-paU two* . 

, Mr DEAR Paxerson,— -I return the enclosure, which I think your brothev 
sbpuld retain, and shew it to no one at present. I wish to God it may have 
th* desired effect, though I have my fears, which alone induced me to giva. 
you the advice I did, perhaps too strongly, this morning, seeing that I felt my» 
self precluded from carrying that advice into execution. The course followed 
could only be taken by a brother, as you must be well aware of. I have had. 
a call from Shaw, who stated to me he was satisfied, and requested secrecy : 
to me that was unnecessary. 

, I shall consult how the Regulanlef should drop, and let you know. If I. 
hear any thing, I shall call. Perhaps you had as well remain at home to-day^ 
I>ear Peterson, ever your's, Donald Horne. 

Davib PATXRioir to Mr Horvb. 

Friday Evening* 
. Mt i>ea«. Horme,*»I enclose the letter.^ I need not say I shall be m«at 
anxious to hear when any thing is arranged. Your greatly obliged friend, 

David Patersok. 

Mr HoRVE to Mr Clasok. 

a8<A JoniMtffy I82a 
$ Dear CLAso<ijr>-~Coma here toonorrow at half past three, to meet soiae of 
your friends relative to a recent event Ever your's, Doxald Horme. 

se. George Streelt Tuesday, 

* MewUig tbe yveceding letter. 

f A osrd dub. 

% Ihetetter toberead tothe meeting at Mr Home's liou«e. 

\ Tbisitoneofthedrcular*. 
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Mr H0B.MB to David Vxtkuok, 

DxAK pA*uttoir,-«M. and B. have had the meeting,* and 1 betievv their 
report will be, that Sbaw proceeded on noere rumotir. So Ar^well. I thall 
aee T. Allan* I am bound to (ell you, that the report hat spread more thah 
I anticipated, for I found last night that Andenon got it from his brotber,^^-a 
yottog one,**-who got it from one of the Brucei. I fear I shall not be able to 
call before dimier. £fer jour^ii Donald Hoems. > 

f STATEMENT read by Mr Shaw at Mr Hormb's, 30th January 1829, 
and afterwards lodged with the Comiiittbb of Abchbrs and Tbomamry. 

Ov Wednesday evening, the 14th January, I went to call on Mr Bum^ 
when be asked me if I had ever heard any hints against Mr PMerson at 
cards? I was greatly shocked, and asked him, what he could mean? H% 
told me, that Mr £wart had mentioned to him— he understood Mr MeU 
ville, Mr Thomas Allan, and Mr Hotcbkis, having heard it reported, they 
waited on Mr James Burnett at the Albyn Club» who was said to have stated 
that D* Pj had cheated at cards,«^ut that Mr Burnett had given them nd 
eatlsfaction, and that they had done nothing more. I said to Mr Butn^ 
'' What«n infernal scrape they have placed poor fttenon in, for they, by not 
going on with probing the matter to the bottom, have either left a most hor^ 
lible slur on hie character, or have driven him into the 6giiting of a duel.** 
In going home, I brooded over this information, and recollecting that about' a 
month before^ while dining with Mr Low,- with some of Mr Paterson't 
friends, there was a good deal of quining about ** coming the Trustee, 
KOi 10. Albyn-place touch ;*' all this quiszing, I tlxMight, directed against 
myself, for my foUy that night in D. P.'e house* and turned the subject of 
•onversatioa, but positively nev«r suspected D. P. This dinner came back 
with euch force to my mind, that I resolved to probe the matter to the bottom, 
and called on Thursday the 15th on Mr Burnett I ostensibly went to get 
information regarding a blackguard Captain West, who had swindled me in 
purchasing wine from me, when he said something about the Captain calling me 
out. I then began the subject of D, P., and told him, that I thought he 
would or should be the first man, for having said D. P. cheated at cards. He 
said it was no secret ; in fact, it was the subject of conversation at a gentlfr- 
mfu's table in the North. We had a great deal of conversation about Pater- 
son, when it ended with his saying. If this is to be a case of paradey I shall 
look' to you as a friend with Paterson, and I am your's with the Captain. I said 
in going away, Never fear the fi|^ting ; the man who con cheat at cards, cannot 

* This alludes to the deputation sent by the meeting to wait on Mr Shaw. 

f It was on this document, (prepared under circumstances of great haste, and on which there 
were many memoranda in pencil, wbii^ have disappeared since the document left Mr Shaw's 
handsi), combined with the statements of Mr Home and Mr Alexander Paterson, that the Com* 
mittee of Archers and Yeomanry (after refusing to permit Mr Shaw to give any explanation) 
rested their charge against him. Bfr Home disclaimed the statemoit imputed to him by the 
Ooofimittee (see jxw<, p> 5ft) The testlmooy of these two persons on oath, and the statement 
itself, are now before the public 



4 

have the nerve to fight The plot thickening, I immediately went to Low, and 
having told him I had particular reasons for asking him if he had ever heard any 
thing against D.P., he immediately said. To be sure; it is no secret, I did not get 
it as a secret ; in fact it is the subject of conversation both in the north and ^est 
country. I then got particulars, and employed the greater part of Friday, and 
found that, with the almost solitary eiception of Walter JoUie, almost all those 
gentlemen with whom I was in the custom of meeting at Paterson*s house, 6r 
playing cards, had been aware for a long time, or bad been warned, that he 
either cheated^ or had their suspicions of him, or toere absolutely certain of it, or 
had warned each other, or never bragged against him at bis owk deal, or had 
expressed sympathy fir poor Shaw, and wished they could have given him a hint, 
or had sbsn it, and one came tsith tears in his eyes to ajriend to say he had suif 
it. All this information, founded on proof which could not be shaken, at 
once pointed out to me the line of conduct I should take ; and in going out 
to Musselburgh with Mr Low, I gave him a slight outline of my plans, and 
asked him, if he would stick by me ? which he most kindly promised- to do. 
Having strictly eiamined all my information during the Saturday, I brougbt 
it to the point, that either four gentlemen had stated what was not the case, or 
that David Paterson had cheated at cards. Of the latter I now had no doubt; 
for although, after my folly, it was agreed not to bother me, still I was troubled 
continually by dunning notes, and about the 29th of October I got a letter 
from him saying, he required all the needful to meet his engagements on th6 
term-day. I shewed this letter to Jollie, and we both agreed it was a most 
extraordinary thing that a man of business should depend on a gambling debt 
to meet his term engagements, and that it plainly shewed he had reduced it (o 
a system ; and from that day I lost my opinion of David Paterson as a gentle- 
man ; but still the idea of false play never crossed my mind or that of JoUie^ 
and he got his money to meet his engagements. My partner, Mr Hope, and 
myself, got invitations to dine with him ; and at the time I begged Mr Hope 
to accept, but to consider it completely as a business dinner, as it was a house 
I did not like him to visit at ; but, on account of Alexander Paterson and the 
Aitchisons, we should go. I went ; and, as far as I recollect, that has been' 
the extent of our meeting ever since. Taking all these circumstances into 
consideration, and while walking with Thomas Patton on the Saturday ni^t, 
I swore to him that I would unkennel a fox, and that I felt that many of those 
who were sticking by him at present would be the loudest in the cry when he was 
unkenneled. Patton warned me of tlie danger I incurred; and then I went home' 
feeling quite convinced, that if 1 did not do something decided, the prudent 
reasoning of others might induce me to take a course which I myself did not ap- 
prove ; and on the Sunday morning I wrote a note to Mr Alexander Paterson to 
call on me at ten, and one to Jollie to call on me at eleven, in short, to do the 
proper deed, and then it was necessary to make the best of it When Mr 
Alexander Paterson came, I informed him that his brother was guilty of cheat- 
ing at cards, and that he must tell his brother David, tliat if he did not return 
to me all the money I had lost in his own house that night, and likewise all that 
I had ever sent to him, by eleyen o'clock on the Monday morning, I would ex- 
ppse him, I>y calling a meeting of all his friends at the British Hotel at four 



5 

fr*ck>ck on Monday. After a good deal of agitated conversation on my parf, 
Mr Alesander Peterson said that would be buying orr his honour, and other 
daims may be made against him. I said there is no doubt that will be buy- 
ing bis honour, and in my opinion it wiU only be putting off the evil day by 
paying the money ; but the only chance he has is, that so many of his friends 
will be implicated, as men of business, that they won't have the nerve to come 
forward ; but, by G>d, if your brother does not refund to me, I shall expose 
him, and in that way at least prevent him from getting the funds of others ; and 
as to fighting, I shall be washing- tub to no human .being, as he has many to 
wade through before he gets to me ; but if he does call me out, my former 
character will assist me in wiping away the stain which always attaches to the 
man who does not go out when called on. I think I promised to Alexander 
Peterson that I would not speak to any one on the Sunday not connected with 
the business. Here, perhaps, I made a trip, but of that I am not sure; for, as soon 
as Alexander Peterson went away, Jollie arrived. He was much annoyed at the 
step I had taken, because the whole affair would be public, and begged of me to 
call in Melville; and he, seeing how the thing would go, called in Clason. I see- 
ing how Donald Smith might be brought in, as soon as they quitted me thought 
it proper to give him warning. He being unwell, and Mr E. Inglis being in 
the room, and no time to spare, was obliged to tell what I had done to both, 
all of us being bound to secrecy. As Mr Bum was the first person who gave 
me information, I considered myself pledged to let him know what I had 
done. I went to call on him ;— he kept me to dinner,— where Mr Murray 
was,— -and I told it to both ; telling them they were not to speak until they 
heard from me on Monday. I might have been imprudent in telling it to so 
many, but I was driven by circumstances ; and I pledge my solemn word of 
honour, I felt the less delicacy, because I did hot think David Paterson would 
refund. 

I remained at Mr Bum's till past eleven, and returned from George Street 
to India Street by Albyn Place ; and at a distance, being moonlight, my atten- 
tion was called to two men in white great-coats, one of whom was using great 
action with his arm in keen debate. I went home, thinking nothing more of 
it, and found Mr Home's card on my table, who I found had been calling 
about a quarter of an hour before. I went into my room, and, after reading 
the newspaper, and having pulled off my coat to go to bed, it flashed on 
my mind the two men I had seen in Albyn Place must have been Messrs 
Home and Paterson. I dressed and went quickly to Albyn Place, where 
I found my suspicions correct. Being fully aware of the scrape David 
Paterson was in, and wishing to give him the full use of all the remaining 
time, and never doubting but that Mr Home was to be employed as bis 
second, I thought it the most manly way to give him a fair chance, and I 
called out, ** Mr Home, I want you, but you must come alone." He 
came, and then informed me he was come, as a mutual friend, to see if it 
was possible to accommodate matters ; that as to fighting, be was a married 
man, &c, I then stated to Mr Horne my terms: " The money at 11 
o'clock, or exposure ;" and as to fighting, I most distinctly stated, I should 
see David Paterson d— — d first before I would be his washing-tub ; that 
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tkiit he nvBt coBM clt^o to mc ;— 4b«ft.both frooi mf IbUy. «ii4 fram exposjag 

iDjraelf to be eaUed ovkU I knew I would tMtMained> but ibet luckily X «Nil4 

UM my former character to- assist in sheltering me from being oaUed a whiteib 

feather; in diort, be knew my terms. He tbeneaid it was n«edle» for him 

to say more, and we left Charlotte Square* In coming down the hill, he 

said to me, " Now, is there no other wey of accommodating this matter? 

Yes, I said, there is ; if you will prove to me« that that money comes out 

of David Paterson's hands, so that he does not get the use of it ; and if the m«juy« 

is burntt deslroyedt or given away in charity, then I pledge myeeff'to be as teent. 

oe'iftke money was given to myteif'. Mr Home said. As D. Paterson*« friend^ 

you see I cannot advise him to give back the money. I answered, To be *wn. 

you cannot', and no Jriend covLiy; but it is his look-out, and you know my, 

terms. Mr Home said, ** Won't you give ua till three o'clock ?*' ** Ho, not « 

moment." I went home immediately and wrote to Mr Low, of which the foU. 

lowing is a copy.— (Mr Low's letter here to be read.)"*On Monday morniogt; 

about half-past nine» Mr Alexander Paterson called on me» plainly shewing. 

by his appearance that he had spent a sleepless night* and very agitated. He 

immediately on entering the room aaid, This is a dreadful business; you know 

that compared with character the money is nothing to me, and if you still stick 

to your terms, you must have it. I immediately said, Now, noqe of thaU Pa*. 

teraon, d-^a the money ; and unless the money is taken from your brother 

David's funds, it may go to the devil, and I sliell siiil expose him, aa he shaU; 

not enjoy the benefit of mine. He then, very much affectedt referred to his .n)Q« . 

ther, and himself and family ; when I said, Now you bit me bard, for Cod knows, ^ 

beltev« me when I tell yon, I feel it nearly as acutely as you can ; but a duty I have : 

undertaken, and though I fall I shall go. through with it. We then entered into 

particulars : I let him know that the greater proportion of his brother's friends, not 

mentioning names, had been suspicious ; some were certain, and others had seen 

it, and said many would not play against him when he dealt ; and that I was the 

last to know and the first to blow it ; and claimed fiw myself distinctly, thai I r 

was not to be the person who was the cause of his brother's blow.up ; and I . 

pot it to him as a man, and as a man of honour, bow he would have acted if 

he had been placed in my situation? His answer to me was, * I am obliged . 

to say I cannot blame you, and I would have thought myself obliged to act as . ^ 

you' have done. He then said, what is the amount ? I told him. He said 

that isa-lafge sum. Yes, I said, it I&; but if your brother look to his card** 

book, and look bow he and I stand, be may send a much larger balance, and he 

won't be far wrong. J have claimed thai night as if never such w^ht easted^ and 

the sums I recoUed having sent to him* He then went away ; and being still 

convinced the money would not be paid, I consulted Mr Low as to how the 

exposure was to take place, which was settled about eight minutes before 

eleven. Mr Alexander Paterson returned and sat down, and handed me a 

slip of paper, and asked me if I had any objections to write a letter to that 

eflfect ? He was a good deal agitated, and I very much so ; and in casting my 

eye over it, I instantly said, Certainly, and was going to give him some of my 

evidence, when he said. Do not, for the less of the particulars I know, the more 

comfortable I shall feel. I then began to write, copying implicitly the bit of 



Bftpcr IM g«»« to tae^ tynUng horn the int MBtMice (twit why IHiought fo 
r do net know), that the letter w«« to Mr D. PftterMD. In eoming to • for 
« the sake of your brother/ I saw my mistake, and there made some alteration ; 
and in one or two places. Mr Alexander Paterson, after he had read over the 
letter, and said this will do, asked me to take a copy. I refused, saying, that 
bis J)pf WOT the best I could have, as it shewed so completely how I wished 
to follow his wish* } and added, if there is any clause— any way in which your 
mother's or your own feelings can be lessened, tell me, and I give you my bo- 
ne«ir T am at your service. I said. In all this unfortunate business 1 hav» 
tried to be open and above-board ; and I feel terribly afraid lest even my 
greatest enemy shonM have any thing to say against my honour. He then 
said. • Don't fear that ; but if any ane does so, send him to me. and I shall say 
that in this affair your conduct has been that of an honourable and upright 
man— you have always spoken what you thought.' Upon this we parted, I 
flatter myself, good friends ; and I shall venture to say, no two people, so situat- 
ed, ever parted with more genuine feelings of mutual esteem. 

As I had pledged myself to secrecy, and to keep myself completdy clear of 
even the suspicion of blabbing. I think I put in the letter a clause, saying, all 
those to whom I had spoken were bound to be liUnt untU J gave them permit- 
tUm- and before balf-past two I informed all of them that they were bound 
tb be quiet ; and as there was to be a meeting. I told Mr JoUie to inform them 
that they had no fight or titU to ute what they bad got from me, as ground^ 
Vfork ttgainst David Paterson. 

RisotUTioK Of the Meeting held at Mr Hoam's on 90th January 189^ after 
having heard the SrATfMaOTs of Mr Shaw and of Mr Patebson. 

We, who were present at a meeting of gentWmen called by Mr Home, to 
inquire into the trutfi of the accusation made against Mr David Paterson by 
Mr Shaw, declare, that the following waa sUted to be tiie opinion of tiie wbole 
persons present on SOth January 1829 :— 

<• They thought it incumbent on them to state to Mr Shaw, that they were 
unanimously of opinion that he had acted tiirooghout tiie whole of Oie tran- 
sactions alluded to as a man of honour and a gentleman, 

- That, considering the evidence they had heard, tiiey were of opinion that 
Mr Shaw had good grounds for acting as he had done, and that tiiey con- 
sidcred tiicmselves obliged to Mr Shaw for what he had done ; and ihey thank- 
ed Mr Shaw for his manly <»nduct in bringing the matter to light." 

G. Kinnear. Thomas Allan. 

Thomas Ewart. William Keith. 

Andrew Clason. Thomas Sprot. 

R^ Haig. Jo^° ^* Kinnear. 

James Hotchkls. Don. Smitii. 

Walter JoUie. Edward Inglis. 

J. J. Davidson. Jnmea MelvUie. 

Mr Donald Home (the only other person present at tiiia meeting) reftises 
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to oign this, ttatiog, as a reason, that be was passing from oae room to anoMierr 
and did not bear the above stated. G. KiNHXAa. 

R. Haig. 

Mr HoKMz to David Faikrson. 

17. Seriot JRow, halfpaU 5. 
ZOth JantMry 1829. 
Mt dear Patb&sok,— -I have just got from the meeting, and I regret to 
say, though you bad 2ealous friends, that it was impossible to get a deelara^ 
tion such as the enclosed,* even verbalJy; and the meeting broke up, leaving 
each to act in regard to you according to the impression on bis own mind. 
The unfortunate payment met us at every turn. I return the' paper for 
safety sake. I have a friend of Mrs Home's at dinner, but I shall not fail to 
see you in the evening. In baste, ever your's, D. Horkx.. 

4 

P. S.^A11 the meeting are sworn to each other to profound secrecy, so 
much so that I am precluded from repeating some part of what passed. 

David Paterson to Mr John Russell, W. S. 

Edinburgh f 7th February 1829. 
. f Mr DEA.R Sib,— >I understand you have heard of the atrocious calumny- 
which has been set on foot to' effect my ruin ; and, as I have, enemies enough- 
to propagate the slander by every means in their power, I find it is fast gain- 
ing ground. I have therefore been advised to beg the favour of four or five 
gentlemen, of high character, to take the trouble of investigating the whole 
matter, in order that they may state their opinion of it to the world; and it 
has been suggested to me, that I might, perhaps, venture to ask this favour of 
one or two of the Council of the Royal Company of Archers, and of Mr 
CocUiurn apd one or two others of the Edinburgh Troop of Yeomanry, with 
both of which bodies I have so long been intimately connected. 

Permit me, then, to beg of you to undertake this disagreeable task, when I 
trust I shall be able to satisfy you, as well as every unprejudiced mind, that 
the whole is founded on nothing but the basest insinuation and most malicious 
rumour ; and that there is not only no foundation for such a foul charge, but . 
that it was made under the most cruel and unjustifiable circumstances. 

Perhaps, if you will grant me this favour, you will take the trouble of 
speaking to Mr Cockbum on the subject, to whdm I have addressed a similar 
request. I remain, my dear Sir, your's very truly, David Faterson. . 

John Russell, Esq. &c. &c. 

David Paterson to Robert Cockburn, Esq. Wine Merchant, Leith. 

Edinburghf 7th February 1 829. 
I UMDERSTAUD you. have heard of the atrocious calumny which has been 
set on foot to effect my ruin ; and as I have enemies enough to propa- 

* This document could not be recovered. 

f Thii letter is addressed not <^dally, but privately'— another gentleman being the proper 
official organ of the Archers. 



gate the tUnder by CTery mMiii in their power, I find it is fast i^ininf 
ground. I have therefore been advised to beg the fafour of four or five 
gentlemen of high character to take the trouble of infestigatiog the whole 
matter, in order that they may state their opinion of it to the world; and it 
has been suggested to me, that I might, perhaps, venture to ask that favour of 
yourself, and one or two others of the Edinburgh Troop of Yeomanry, and of 
one or two of the Council of the Royal Company of Archers, with both of 
which bodies I have so long been intimatefy connected. 

Permit me, then, to beg of you to undertake this disagreeable task, when 1 
trust I shall be able to satisfy you, as well as every unprejudiced mind, that 
the whole is founded on nothing but the basest insinuation and most mali- 
cious rumour, and that there is not only no foundation for such a foul 
charge, but that it was made under the most cruel and unjustifiable circum- 
stances. Perhaps, if you will grant me this favour, you will take the trouble 
of speaking to Mr Russell on the subject, to whom I have addressed a similar 
request David Patcrsok. 

To Robert Cockbum, Esq. && &c. 

Sir John Hops to Mr Russell.* 

Pinkie Houte, Sth February 1829. 

Mr Dear Russell,— I wish very much that the other members of the Conn, 
cil would consider Peterson's letter. I am awkwardly placed with regard to 
him ; and having long esteemed him,^the whole transaction, if it were only 
the playing cards, has given much vexation and annoyance. I shall, however, 
sec you either to-morrow or Tuesday. I remain your's most truly, 

John Russell, Esq. W. S. John Hors. 

Mr CocKsuRN to Mr Russbll. 

Monday, 9th February. 
Mr DEAR Russell,— I shall be with you at four, at least I have summoned 
the general committee of the Edinbui^h Troop at three ; and I conclude the 
result will be our meeting with you at the hour you mention. Your*s ever 
faithfully, Robert Cockburn. 

John Russell, Esq. 34. Moray Place. 

Mr Russell to Sir David Milne. 

9th February 1829. 

Dear Sir David,— I am very glad you have been so kind as to become one 
of the Committee of Investigation in the matter of Messrs Peterson and Shaw. 

The Committee appointed their first meeting to be here on Wednesday next, 
at 5 o'clock, which will, I hope, be convenient for you ; and they also directed 
me to intimate to both parties, to lodge written statements in the course of 
to-morrow, which will be laid before the meeting on Wednesday, when the 
Committee will determine what course shall be followed in carrying on the in- 
vetitigation. I have the honour to be, &c. John Russell. 

Admiral Sir David Milne, KX.B. 

» Mr RuMcirs letter to Sir John could not be recovered. 

c 
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Mr Shaw to tbe Sxgketary of the Abchkbs^ 

£dinMivgkt 9, Ir^ia Street^ 9tb Ffbmai^ 1839. 
SiR»ri^As a raemb^ of (he King's ^ody Guard, I think it ri^hvto «tate t,o 
you, that I have this day beard reports agi^ns^ my character which are total^ 
lalse, but which, if I allowed to repiain without contradiction, should make n^e 
quite unworthy of helpp^ng to the Corps. May I, therefore, entreat of you 
to lay my request instant^ before $h^ Coundd to institute such a strict inquiry 
at would even gratify my gre^teal eii?my. I should ^ope the CumicU will the 
nore easily grant my request, as th^y nmst, from whi^t has occurred, Uike tl\e 
conduct of their Treasurer iato ^n^iden^lion* I 909^ Sir, your most obedient 
sesvant, Cha^.i.bs Shaw» 

Tq James Hope, £sq. W. S. Secretary 
King^s Body Guard. 

Mr Shaw to Mr Cockbukn. 

• . • 

J^nlin&urgh, 9ih Februo^ 1829. 
Sib,— -I beg leave to state to you, as Captain of the Edinburgh Yeomanry, 
that, owing to the conduct of one of your troopers, my name has been exposed 
to most infamous calumny* In ipaking inquiries, which as soldiers you must 
do, I beg at « mMl pwticularjavour that J he bronghi/orward, to give me an 
< opportunity of showing to you, and to every member of the Troop^ the falsehood 
ftf every calumny thai can be brought against me. As I received an order 
,hom your orderly Mig^aDl to parade, peirhiaps I hatVe a r^ht to call for inquiry. 
I am, &c. Cbabzjis S^aw. . 

To Captain Cockburn. 

* Extract from Minute of Cp^siirfER or Arcbers akd Yeomambt* 

loth February 1829. 
The Committee resc^v^, ^9^ in r^gfird to. all cgmmunications and state- 
xaeats to be made to them, they shall preserve the most inviolable secrecy. 

Mr Shaw to Mr Haio. 

9.. IntUa Street* lUh February 1829> 
Mr BEAR Haig,— If you have the least regard for the feelings of a poor 
fellow who is the victim of a cabal, do for any sake come forward to the Bri- 

s 

tish Hotel at one o'clock to-morrow. The whole meeting assemble. I stand 
between you and all pecuniary loss. I was forced to fee Counsel— *the Solici- 
tor-General, P. Robertson, and M'Neill. Do come* All the meeting are to 
i|»eak Qttt» £ver your*s sincerely, Charles Shaw. 

Mr Shaw to. Mr Clason. 

12*ft February 1829. 
Dear Clason,— >Do like a good fellow stand by roe here, or I shall be a sad 
victim. Use aU your influence with Haig to speak out, and thus to prevent 

• The Committee began their sittings at the private house of Mr RusseU on the lOth Feb- 
ruary 1889, and continued, by adjournments there and at the British Hotel, till the 16th. Sir 
David Milne was not present on the 10th. 
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legal procecdinp ; «id liktwise th« other evidtneet. Wbtt you all laid U 
quit* w«n known. I bind ihyielf aa a man of honour to fight with plearare 
taaf man who wilt give the eiideneeft any trouble ; and I stand between you 
■11 as to espenMSt' Now lole no tiniei as it H one d* dodc to^lay, and as y»t I 
ba#e se^a nothing but scrimp favour. Ever your*s» Charlis S«Air. 

Mr HoRiis to David PAimRspiib 

IM February 18S»i 
Mt teAR PATtBeoir,<M£icept a eall from aamdfordi* by dtoire 6f the Coi». 
mittee, about eleven o'clock, to ask me another question, I hav^seen no one ; and 
be Would not say any thing. I got a tootied frdm Bulloch that a meeting #buld 
be held at four to^ay ; but though I came to tb^ lame conclusion as yon as to 
its object, I yet know nothing of the result. 1 was just coming down to you to 
suggest the step you have taken, when your note came in. I shall give it to 
Cockburnt* and advise with bim what use to make of it. I find with some 
I am not free from bhraie ; bat for that I care little, being conscious of the 
rectitude of every step I have taken. If the result is unfavourable, I shall 
really not be able to see you to-dtfy, as I feel more for your situation than I can 
eapress. Ever your's, in baste, D. Hoinr. 

Minute oir MuriNa or the Committxr. 

16M Februttry 1899. ' 
Present all the Memberi.f — Sir D. Milne in the Chair. 

Thr minutes of last meeting were reid. A letted fVom Mr Peterson to liilB 
Committee was read, and the following answer was returned. A letter from 
Mr Bowie was also read,^ to which the Committee thought it unnecessary to 
return any answer. 

The Commkt6e having fully deliberated on the whole matters submitted to 
them« agreed to make the following Report to the Council of the' Rcfyal Com- 
pany of Archers^ King's Body OoRrd, and to the Troop Cdottnittee of Ae 
£diBbnrgfa Troop of Mid- Lothian' Yeomanry. 

Rrport by the Committee appointed by the Council of the Royal Compniy 
of Archery King^s Body Gttard, and by the Troop Committee of the Edin- 
burgh Troop of Mid'Loihian Teomanryrin consequence of letters addreteed 
to them r^pectively by Davxo PatRrsoit, Esq. and Charles Sbaw, Esq. * 

The Joint Committee having read the statements of the parties, and heaMl 
the evidence adduced by them, and considered the whole matters referred to 
in the above letters, beg leave to report, with the deepest regret, their opinion, 
in the first place, in regard to Mr Paterson, that be ought no longer to continue 
a member of either of the above Corps. Secondly, in regard to Mr Shaw, the 

« These iKenttem«n were memb^s of the ComiHittee.— See * Minute of General Committee 
of the Troop,' post, p. Vi, 13. 

t Themembemconrfsted of Sir David Milne, Lord Robert Kerr, Robert Dundas, Esq. ad- 
vocate, Jolin Russell, Esq. writer to the signet, Robert Cockbum, Esq. wine merchant, Leitb, 
Adam Hay, Esq. banker, and Erskine D. Sandford, Esq. advocate. 

X This letter contained a request to let Mr l^aw see the Report before the inquiry was con. 
eluded. See it, post, p. 17. 
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Committee have to report, that Mr Shsw haviog considered himself injured, in 
a pecuniary point of view, by the conduct of Mr David Paterson at cards, de^ 
manded that certain sums of money lost by him at cards, amounting to about 
L.300, should be returned to him by Mr David Paterson, with a threat, that 
if they were not paid to him in twenty-four hours, he would make the whole 
a£fair pubb'c ; at the same time pledging himself to secrecy If the money were 
paid. The money so demanded was paid within the twenty-four hours, on the 
19th January, to Mr Shaw, by Mr Alexander Paterson ; but the promise of 
-secrecy had not in the meantime been kept ; and this was not communicated to 
that gentleman.* 

The Conunittee have no farther observations to make respecting these 
transactions. (Signed) Rt. Keke. 

David Milnx. 

R; DuMDAS. 

John Russxll. 

robt. cockbuan. 

Adam Hat. 

£. Douglas Savuforh, 
Edinburgh, 16th February 1829. 

The Committee having signed a copy of the above Report, directed that the 
whole proceedings shall be sealed up under the seals of the whole members of 
the Committee, and tlie whole deposited with Mr Russell, subject to such 
future orders as the members of the Committee, when convened together, may 
think fit to give respecting them. 

Minute of Gxneral Commhtxx Meeting of the Taoof. 

1 6th Febrttary I S29* 

Captain Cockbum, from the Joint Committee of the Troop, and of the 
Royal King's Body Guard, reported, that the investigation had just been con- 
duded ; and he laid before the General Committee the following extract of the 
Report, (the remaining part of that Report being exclusively applicable to the 
King's Body Guard):— 

' The Joint Committees having read the statement of the parties, and heard 

' * the evidence adduced by them, and considered the whole matters referred to 

' in the above letters, beg leave to report, with the deepest regret, their opinions, 

' in the first place, in regard to Mr Paterson, that he ought no longer to con- 

' tinue a member of either of the above Corps.* 

Captain Cockbum further stated, that since he came to this meeting he had 
received the following letter of resignation from Mr Paterson, as a member of 
the Troop :— 

Edinburgh, I6th February 1829. 

Sir, — I beg leave to tender my resignation as a member of the Edinburgh 

Troop of Royal Mid-Lothian Volunteer Cavalry. 

David Patsason. 
To Captain Robert Cockburn, &c &c. &c. 

* See the letter in the handwHti$tg qf Mexander Paterson, (ante, p. 1.), which wa« recover- 
ed from Mr Russell, who acted as clerk to the Committee. 
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Tbe Geneial Commitlee havtof comidervd the Report of the joint Commit- 
teet of the Troop end King's Body Guard, unanimously approved thereof. 
•Thereafter it was moved by Mr Sandfordt and seconded by Mr Thomas Allan, 
that Mr PcUerton'a retignation $hould be received : whereupon Mr Thomson 
moved, as an amendment, that it is irregular to accept of Mr Peterson's, resig* 
nation after having heard the foregoing Report, and, therefore, that his name 
.should be struok off the roll ; which motion was seconded by Mr Maitland ; and 
Mr Sandford't motion was, on a division, carried by 13 votes to three. 

RoaxET CocKBURV, Captain. 

Extracted from Edinburgh Troop-Book, No. 2. by me, 

ALxxAMoia Bulloch, Pay-Seijeant. 



STATEMENT by Mr Shaw to the Mxiusas of tfie Royal Company of 
Archers, King's Body Guard, and to the Mimbies of the Edinburgh Troop 
. of Mid-Lothian Yeomanry ; being the libel referred to in the 4th Issue. 

Edinburgh, Friday, 20th FabrtMry 1829. 

In consequence of a Report which has been made by a Committee of the 
Archers, and of the Edinburgh Troop of Yeomanry, containing certain reflec- 
tions on the conduct of Mr Shaw in reference to a charge against Mr David 
Paterson, be takes the earliest opportunity of stating, that the Report contains 
an. accusation which was never previously made against Mr Shaw,— that, so 
far as he knows, this charge was not before the Committee,— that he never 
heard of it till he saw the Report,— and that it is utterly unfounded. 

Standing in the position of an Officer and a Gentleman, and Honorary Se- 
cretary to the Caledonian United Service Club, Mr Shaw has a deep interest 
to remove the stain so unexpectedly thrown on his character. He must there- 
fore earnestly entreat the attention of the Archers and of the Members of the 
Troop to a statement of certain circumstances, of which they are all perhaps 
not fully aware, and from which they will be enabled to judge of the Report 
by the Committee. 

On the evening of Wednesday the 1 4th of January last, Mr Shaw was for 
the first time informed of the existence of certain rumours, which had long 
been current in this city and other parts of Scotland, relative to the conduct of 
Mr Paterson at cards. Having, in the course of one evening in the month of 
August, lost at Brag, in that gentleman's house, a large sum of money, he 
was induced to make inquiries, the result of which was, that by Saturday even- 
ing, the 17th of January, he had received evidence on which be conceived he 
could rely in support of the truth of these charges. He therefore resolved in- 
stantly to demand restitution of this sum, and of every other sum which he had 
lost to Mr Paterson ; and, in the event of his refusing to do him justice, he 
determined to expose him in the most public manner. As the most delicate 
mode of communication he wrote, on the morning of Sunday the 18th of 
January, a note to Mr Alexander Paterson, Mr David Peterson's brother, 
requesting that he would call on him at ten o'clock. 
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Mr Alsunckr FttMnon accordingly caai<i ; and Mr Sbaw iben Infcteued 
Jmn oC the natun of bis aeeuftation; that he eipacted the nsottey ihoHld te 
jfmlored before .eleven o'clock of the following day ; that if the charge were 
denied, and justice reftfsed to be done to liin)) he would iwae oifcolars, (0f 
wbieh be bad a copy prepared), calling a meeting of gentlemen at the BricSlii 
Hotel, and make good in the face of the public the truth of bis aeeusafioA, 
*Ai this time Mr Alexander Paterson did not admit the truth df the cbarga^ 
and Mr Shaw had na reason to believe that it would be admiffed# 

Although^ therefore, Mr Shaw necessarily pledged himself not to issue these 
circulars before eleven o'clock of the following day, yet he most assuredly came 
under no pledge not to commtmieate with his friends on the subject, or as to 
the line of conduct which he should follow in case the accusation were denied 
and resisted* On the contrary, he distinctly informed Mr Alexander Pater- 
•on that be intended to speak with those ^nnected with the business^ A^ 
cofdinf^ly, being under the firm coovietion that Mr Paterson would ttOC only 
not. admit the truth of the aocusatioo, but would resist it, Mr Shaw, in the 
course of the day, saw and conversed with several of his friends, on whose 
teifljmony' he meant to rely;— a circumstance which be has always avowed, 
-aiid of which ke afterwards made Mr Akxandef' Patet'tan fuily dware* One 
of his most hnportant witoessea was confined by indisposition. Mr Shaw eidlad 
on him about four o'clock, and found a mutual Iriend wkb him, who, Mir 
4Bbaw understood, was aware of the existeBce of the rumours against Mr Pa- 
terson, and whose advice as a military friend he was desirous to have, and 
afterwards got In the mean time another genrlemaiy, who waa aware of the 
rumours, entered the room. The subject was then discontinued, and no* cottt^ 
-munieation whatever was made to that gentleman* Mr Shaw and Iris mtHtarj 
friend almost immediately witbdrew. He then went to dhfie at the fabuse of 
•Ibe gentAemon whiyfiad JirH made Mm aware of Mr David Paterson being hi 
the practice of unfair play. There was only another gentleman presentt at 
dtnoer. Mr Shaw avoided the subject; bat that of Burke was discussed, 
^hieb led to mention being made of Dr Knox and David Paterson-, and from 
the coincidence of names, Mr Shaw*s friend started the subject of Mr Shaw's 
comtnumcation to Mr Alexander Petersen, and stated that be might refy on 
the honour of his other guest ; in whicb aeeovdingly he has not been deceived. 

On returning home after eleven o'clock,. Mr Sbaw found the card of a genu 
tleman whom be presumed had called on him ae the friend of Mr Pisterson. 
He therefi>re bad no doubt that be waato receive a challenge on the followrng 
anomiog. In passing atong Albyn Ptaee, on bis return heme, he bad observed 
two gentleasea in very earnest and agitated conversation ; and, when about to 
go to bed, it occurred to him that thie must have been Mr Paterson and hh 
friend. He proceeded Immediately to Albyn Place; feand his supposition 
verified; and instantly, requested that Mr Paterson'e friend should speak with 
him. He did so; and after some ooavevsatiou that friend asked, wheAer 
there waa bo way to arrange this matter? Mr Shaw answered there wa» only 
one— that the money should be taken out ef Mr David Paterson's hands ; and 
that, ifU were given in chamty, tkrvwn into ike Jire or destroyed, he wouMf be 
satisfied, and would not expose him to the public. Mr Paterson's friend then 
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mik^i Mr fliiftw if Im eould adviM hiiii to noonmaid wch ■ couiw ? 'Kr 
Shaw imniediatcly replied, CerUioly not } tnd no Meod of Bfr Fulfnoii coaU 
«Mm liiv tQ do to ; but h« addtd, Be tbot as k may, be (Mr Shaw) mmt 
•Imve Uw money o«< of Ati Aantff on tbe following day belbre eleven o*-cloc^ 
^Cberwito be would expose bim to tbe public, altbougb be wai quite indiivront 
as to wbat was dona witb tbe money. They parted, Mr Sbaw stating,— Yon 
know my teraWi He tbereopon returned borne, end immedialsly addressed 
tbe following letter to one of tbe gent l e m e n on wbose testimony, and on wbose 
•adf ioe, be mainly relied. 

(Here tbe Letter to Mr Low, ante, p^ 1. was inserted). 

Early on tbe Ibllowing morning Mr Sbaw was waited on by Mr Alesander 
FMerson, when be again repeated to bim tbe resolution be bad formed, and 
stated, tbat be would abide by bis peomise not to issue bis circulars till eleven 
o'clock ; but tbat if bis terms were not then complied with, he would consider 
himself at perfect liberty to pursue bis own course. Mr Alesender Pateison 
then deperled ; and about ten o'clock the geotlcesan to whom the abovo letter 
•had been addressed came to Mr Shaw's house ; and, so firmly convinced weee 
they tbat the-accosataon was not to be admitted, tbat they were actually engaged 
in preparing tbe cireulaM, when, about fire minutes to eleven, Mr Alesander 
I^tenon was aonouooed, and tbe other gentleosan then retired. MitSktm 
kmd «een ne |MrsMi ois lAe ntHffectt ^ ntpiim g thai ggmtleman and Mr jUenmdmr 
l^riersen, iu bt t f u tni t9 ike Hmt when he had the mierpieWf en ike pee ee d jmg 
eeemimgj wHk tkeJHmi of Mr David Poienom 

After making an appeal to Mr Shaw's sjmpatby and feelings on behalf of 
his mother and tha ftunily, Mr Aleiander Peterson slated, that ha was ready 
•to pay tha money, but earnestly requested that the matter might be kept as 
•secret as peesiblob He then presented to Mr Sbaw a letter, which ha wishad 
him to copy, containing a pledge to that efiect. Mr Sbaw could not resist an 
appeal of this nature; but he expressly aad distinctly inlbrmed Mr Alexander 
PMenon, tbat in tbo course of the preceding dey he bad mentioned the accusa- 
tion to several of his friends ; all of whom be had requested might not divulge 
• tbe Ihct of the accusation having been madcu It is manifeat, however, that 
-these gentlemen could not know that ike trvtk ^ ike aecutaiien tseuM be ad' 
mUted : because 4his was not done tiH the money was returned. In compli- 
ance with Mr Alexander Fatersoa's request, Mr Shaw copied tbe letter (with 
some alterations) presented to him. That letter, in so fiur as relates to the mat- 
ter of secrecy, is in these terms:-~>' In order that I should for ever preserve 

* the most entire silence on the subject, for the sake, not only of your brother, ■ 

* but mora especially for the sake of aU your friends, i therefore hereby pledge 

* my honour never again to speak of the matter alluded toy eacepHng to ikeee 

* I have aireadif spoken to, and that only for the purpose of telling themyeukave 
« done this. These gentlemen have pledged themselves to me not to speak of 
' the matter until they have had my peraaission.' 

Mr Shaw is ready to shew the entire letter to any gentleman who may be 
desirous to see it 

To iha worda printed in itaUes, attention it lequested ; and, in parttcnhM', 
Mr Shaw begs tbat it nnay be observed,-*- 
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1. That he must of necessity have apprised Mr Alexander Paterson that be 
had spoken on the ttJffect to several gentlemen. 

2. That, so far from there having been even any understanding between 
him and Mr Shaw, not to speak to any one during the Sunday and the Moo- 
day morning, it was eipressly agreed that he should wait upon the above gen- 
tlemen, and inform them of what had taken place. And, 

5. That, so far from Mr Alexander Paterson considering there had been any 
breach of faith on the part of Mr Shaw, he, with the above letter before him, 
expressly bearing that several persons had been spoken to, restored the money. 
The letter was dated on the morning of Monday the 19th January, before 
half-pait two of that day, Mr Shaw waited on every gentleman to whom he had 
mentioned the accusation, and begged, not only that it might not be disclosed, 
but bound them to secrecy. So far as known to Mr Shaw, this secrecy was 
kept inviolate by all of them. 

Mr Shaw, of course, from this moment, considered all parties bound to 
secrecy, and he acted accordingly. It was therefore with Infinite surprise that, 
at the distance of nine days, namely on Wednesday the 28th, he learned, that 
without hit knowledge a meeting of gentlemen had been called by Mr David 
Paterson, or his friend, at which an accusation of breadi of the secrecy pledged 
on the .Monday had been made against him* Another mee^ng of gentlemen 
(who, like ^ose who attended the former, had been selected by Mr Paterson 
or his fiiead) was then called, to assemble on the SOth, of which iUso no notice 
wat given to Mr Shaw j but he having discovered that it was to be held, resolved 
to attend it. With this view he hurriedly prepared a written Statement of all 
that had taken place, noticing particularly what had passed between him and 
Mr Alexander Paterson, and naming the individuals with whom he had com- 
municated on the Sunday. He then proceeded to the place of meeting ; but 
it was only after a most decided resistance on the part of Mr Paterson*s friend, 
that he got admittance. He found the meeting composed of sixteen gentle- 
men, all of whom were Members either of the Archers or of the Troop, with 
one exception — being the military gentleman whom he had consulted. Mr 
Shaw read bis Statement to the meeting, and retired. The Resolution of this 
meetings afterwards committed to writing, and testified as it is by the signa- 
tures of fifteen of the gentlemen present, is thus expressed : — 

(The Resolution, ante, p. 7. was here introduced.) • 

Mr Shaw now. considered the matter settled. But learning that rumours 
were still circulated to his prejudice, although he stood in a position which 
might have rendered any appeal by him unnecessary, he resolved to cotirt the 
most scrutinizing inquiry. He therefore addressed the following letters to the 
Secretary to the Archers, and to the Captain of the Edinbufgh Troop of Yeo- 
manry :•— 

(The Letters printed ante, p. 10. were here read.) 

It appears that Mr Paterson had taken a similar course. 

It was considered expedient by the Council, and by the Standing Committee 
of the Troop, to delegate to a Committee of seven gentlemen to make an in- 
vestigation into the whole matter ; and although Mr Shaw had not contem- 
plated such a course of procedure, yet he eagerly embraced this opportunity 
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to cttablisb the unfouiuUd nature of the reports made agalnsi him. I q so do- 
ing, he never understood that he waived his right of appeal to the Body of 
.Aicbers and the Troop at large as a Court of Honour. 

In the course of the investigation Mr Shaw was required to give in a Spe- 
cification of the accusations he understood to be made against him, and into 
which be wished an inquiry. This he accordingly did. He was, however, de> 
.airous to have an opportunity of being beard before the Committee ; but they 
^would neither permit him, nor his friend Mr Bowie^ to be present. In parti- 
cular, having learned that Mr Alexander Paterson was to be examined, and 
CfKisidering the delicate position in which he stood, Mr Shaw again requested 
.that his friend Mr Bowie might be present. But this also was refused. 

When he understood that the proceedings were about to terminate, Mr 
.Shaw requested in writing, that the Committee should consider themselves as 
a Sitting Committee till be had an opportunity of seeing their Report^ and 
.that they should preserve the evidence. Mr Bowie accordingly addressed to 
.Mr Russell, one of the Committee, this note :— 

" Edinburgh, I6th Februarif 1829. ^ 
- > " Sia,~-On the part of Mr Shaw I think myself entitled to require,— 

" Firitf That until the verdict be communicated, and an opportunity of per- 
using it be afforded to him, the Committee shall hold itself not dissolved. 

" Seconds Tbat-the evidence which has been taken shall be preserved. I 
am, Sir, your most obedient servant, (Signed) JoHir Bowu." 

. "To John Russell, Esq.'* 

.. In place of complying with this request, the Report was issued and acted on 
before Mr Shaw was aware of its existence; and the whole evidence, including 
.the letter of Monday the 19tb, and Mr Shaw's Statement, was sealed up. 
, That Report is in these terms :— ^ 

(The Report printed ante, p. 1 1. wa9 here introduced.) 

Mr Shaw has numerous grounds of complaint against this Report, which 
inflicts a severe and most unmerited wound upon him as a gentleman and a 
man of honour. > 

- . Although expressed in somewhat peculiar and ambiguous terms, the nature 
of the charges against Mr Shaw appears to be this :— - 

Firsty That at the time of demanding restitution oS the money, Mr Shaw 
.pledged * himself to secrecy if the money were paid.* 

Second, That although it was returned within the stipulated period, * yet 
,the promise of secrecy had not in the mean time been kept.* And,^ 

Thirdf That this circumstance (viz. the breach of the promise of secrecy) 
,< was not communicated to that gentleman,'— that is, to Mr Alexander Pater- 
son, when the money was paid. 

Before proceeding to consider these charges, Mr Shaw must observe, that 
.no sttch accusation was submitted to the Committee ; that he was not apprized of 
their having taken up any such matter; and that, they did not afford him any 
jopportunUy of being heard, or of making any explanation, although Mr Bowie 
particularly requested to be informed if there was any point on which they wish- 
ed expimnationfrom' Mr Shaw, 

In the Specification lodged at the request of the Committee, Mr Shaw 
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ftttted, that be uddentood the acctisation made against him, in rektioti to the 
breach -of accrecy, was-*. 

< That I broke the secrecy which I pledged oir accoomt or ms Morttm 

* AND FAlittY.* 

This plainly had reference to the pledge contained in tb6 letter tif Monday 
the 19th, in which Mr Shaw stated,-^* I therefore hereby pledge toy honour 

* never again to speak of the matter alluded to, excepting to thoie I have a^ 

* f^Ntdy tpchen to, 4Md that only fir the purpose of telling them you have done 

* Thi^ was the only accusation, in regard to the breach of secrecy, which Mr 
Shaw ever Understood to have been preferred against him. The charge now 
brought against him, however, as the Report of the Committee would appear 
to indicate, is not that he had broken that pledge, but that he had given % 
pledge on the morning of Sunday the 1 8th, which he broke between that time 
Mnil thejbttowing morning. In reference to this new accusation, although it iii 
true Mr Shaw stated that he would not puhlicly denounce Mr Paterson by 
issuing cireulars, or caUing a meeting ofhisjriends, till eleven o'clock on Mon- 

• day, yet mbftt unquestionably he never gave any pledge, that be would not 
avail himself of the intervening period to hold communication with his friends 
on the subject. Quite the reverse. Accortiingly, in the letter to his friend 
written on that night, he distinctly tells him, that he had ' been Bbaking long 

* and strict inquiries to-day, and every thing corroborates most Wrongly what I 

* have already heard. Jf the money is paid to me, burnt, destroyed, or dis- 

* posed of, so that D. Paterson does not get the use of it, I have pledged my 
t honour to be quiet* 

Is it possible to believe that any gentleman who had given a solemn unqua- 
lified pledge of secrecy, would have been so infatuated as immediately to com- 
mit to writing such conclusive evidence of his having been guilty of a viola- 
tion of it ? Mr Shaw, indeed, bad no reason to believe that his accusation 
mgainst Mr Paterson would be admitted. On the contrary, he expected a 
challenge ; and it is contrary to every probability to suppose, that be would 
put himself under a pledge so as to prevent him from preparing himself for 
the establishment of the very serious accusation he had so pointedly made, and 
In consuUing as to what he should do if a chiUlenge were given. 

Mr Shaw has understood that the Committee rest their report, that there 
was a pledge of secrecy given on the Sunday morning, on the Statement which 
he read to the meeting called by Mr Plsterson^s friend, and as to which fifteen 
|;entlemen have declared, that * they considered themselves obliged to Mr Shaw 
*fir what he had done ; and they thanked Mr Shaw fir his manly contluct in 

* bringing the matter to light,* From the circumstance of Mr Shaw's Statei- 
-ment Containing the names of several gentlemen who do not wish their names 
piibtfkhed, and from its not being intelligible without them, Mr Shaw regreli 
Mtremely ^at he ciknnot give that Statement here ; but he wilt esteem itnt a 
parHcutdr Jkvour to be permitted to read it to the Archers, and to the Troop, 
-and to give any eiplanation which may be requested. 

To tlMt Statement (which was retained and sealed up by the Committee)* 

t See it, p. 3. 
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Mt Siiaw only go^ sccihis on Wodneaday niglit. the 18ib currtnl» at balf^past 
9k»ven ; and |ie ^nds tliat the substance pf it, in regard to his promise of se« 
«reQr, 18, that be ^'iiArt he promised to ^r Aleiander Patersonnot to fpeak pn 
the Bul»ject to any one, o|i the Sunday, wt amnected wUk Uu bu^nen, Bm the 
Commltt^^ hate assumed, thai in point of fad there wa^ oxkunqual^d promise 
pf aeereey ; whereas all that Mr Shaw says is, that be ihi-nkt thcr^ was a ^«A* 
jUd on9' The Statement w«s written at the distance of a fortnight from thf 
^aj fdladcd (o^ he was called on to prepare it hastily and unexpectedly ; an4 
the occurrences of the Sunday and Mond#y morning were of a peculiarly agi. 
latiog nature. He had accordingly merely a floating recollection, and stated, 
ttOt absolutely that he hud made such a protptse, bat only that he thgughf he 
liad done to. On revertiag, however, to the postscript tq the letter of Sup^y 
4V«ahig, after the interview with Mr Peterson's friend, he is now almoti cer« 
tuin that the promise to be secret hud reference, not to the period between 1I19 
ilrtt meeting with Mr Alexander Patenon on Sunday and eleven o'clock of 
Monday, but to the period mbaequ€M to that time, and in ihe event only of the 
money belAg pitid. That postscript beafs, < that tf the money is paid to me, 
' bnmt, destroyed, or disposed of, so ihai David Paterson does not get the use ^ 

* itf I have pledged ttiy hondfir to be quiet.* 

Take it, however, that tfiei^ was the promise mentioned in the -Statement; 
what was it ? ' Not that Mr Shaw was to remain silent ; but only that he was 
to speak to no one Hot €S9nneeted with the business* ■ 

And' this' bring) him to the second branch of the charge reported by the 
Committee t^-'Jlssuming that there was a piedge, or, as they express it, ' a pr<^ 

* mise of secrecy,* the Committee proceed to report that Mr Shaw conmutted a 
Tiol&tieflft' of it. If by this it ta meant to be said, th^t Mr .Shaw denpunced Mr 
Fatpnon by fssuing circulars, or doipg any other -f imilar act, he denies tbe 
charge in the most pointed terms ; and there is not the slightest ground for 
sitch an' insinuation. If, on the other hand, it is intended to be said, that Mr 
Shaw spoke on the subject to those friends to whom reference has been already 

-made, he admita tbe fact,**-he always avowed it,-*-aud the letter delivered by 
bim to Mr Alexander Peterson expressly bears that he had spdien on the 
auligect. 

But, with the two exceptions already mentioned, every person to whom he 
apoke'tvof connected with the business ; so much so, that every oqe of them 
attended the meeting called by Mr Peterson and his friend, and was examined 

' by tbe Committee. Under what circumstances then did these two exceptions 
occur ? In the one instance, as already mentioned, Mr Shaw found the geq- 
tleman in the apartment of one of his most material witnesses ; it was past foi^r 
o'clock ; be had not a moment to lose ; and he understood that this gentlemap 
was aware of the rumours against Mr Peterson. The gentleman was well 
kn^wn to Mr Shaw : He was an officer in the army. Mr Shaw expected a 
challenge i None of the other gentlemen bad been in the army. Mr Shaw 
was therefore happy :tp have' the opportunity of ascertaining tbe ^entimenu pf 
a brother officer ; and he apprehends that^ independent of every other circum- 
stance, he Waa entitled to coramuqicata with a military friend on the subject. 
Attend now to the only other exception :^Mr Shaw dined at the house of 
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the gentleman who had first given him a hint of Mr Paterson's praetices. Tbc 
subject was anxiously avoided by Mr Shaw. From a coincidence of names; 
that of David Paterson was introduced. This led to the subject in question; 
It was not started by Mr Shaw ; and because he did not sit with his lips shut, 
and so exhibit a suspicion and jealousy of the honour of his fellow-guest, 
(whom he knew to be a man of unimpeachable integrity), the Committee have 
proclaimed Mr Shaw to the world, as a person on whose promise no reliance 
can be placed. In his Statement he says, that he was driven by circumstances 
to speak on the subject. The Committee did not ask Mr Shaw to give any 
explanation, although requested by his friend Mr Bowie to say, whether ther6 
was any point on which they wished explanation : and, notwithstanding his 
written requisition, they issued their Report before he had an opportunity 'of 
seeing it ; laid it' before the standing Committee of the Troop, and the Coun* 
cil of Archers ; and it was only after all this that it was communicated to him. 
He leaves it to every man of proper feeling to say, whether, nnder the circumF- 
stances, he is chargeable with the offence imputed to him. 

The Committee proceed, in the last place, to report, that when Mr Alexan- 
der Paterson restored the money, Mr Shaw did not communicate the circum^ 
stance of his alleged breach of secrecy to him. If by this it is meant, that be 
did not inform Mr Paterson that he had openly and publicly announced his 
brother's guilt, Mr Shaw at once admits that he gave no such information, for 
the plain and obvious reason that he had made no such public announcement. 
If, on the other hand, it is meant, that Mr Shaw did not inform Mr Alexander 
Paterson that he held communications with his friends on the subject, this is 
wholly incorrect. The letter written by Mr Shaw to that gentleman proved, 
that he did make him perfectly aware of these communications. In that letter 
Mr Shaw pledged himself < never again to speak of the matter alluded to, ez- 
' CEPTiKO TO THOSE I HAVE ALREADY sFOKEK TO ; and that ouly for the purpose 
*■ of telling them you have done this.* This letter was presented on the Mtin- 
day morning by Mr Alexander Paterson to Mr Shaw, who, at his request, 
copied and subscribed it. It is at this moment in the possession of the Com- 
mittee. But although it is so distinctly expressed, the Committee have been 
pleased to report, * that the promise of secrecy had not in the mean time been 
* kept ; and this was not communicated to that gentleman,' meaning Mr 
Alexander Paterson. It is surely unnecessary for Mr Shaw to make any 
further remarks on this subject. 

Mr Shaw has reason to believe that the Committee have assumed, that he 
did not inform Mr Alexander Paterson that he had mentioned the accusation 
to his military friend and to his fellow.guest Now, independent of the cir* 
cumstance, that the Committee go on the necessary assumption that Mr Shaw 
did come under a promise of secrecy ; and independent also of the fact, that no 
such charge was (so far as Mr Shaw knew) before them, and that they did not 
apprize him that they had taken it into consideration ; he may observe, that the 
letter subscribed by him at the request of Mr Alexander Paterson, and which 
was done before the money was restored, bears that Mr Shaw had spoken to 
several persons. It cannot therefore be said, that he did not make Mr Alex- 
ander Paterson aware that he had so spoken. The letter, however, does not set 
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fottb who were the pcnont ipokcn to ; and if Mr Shaw were inclined to rest 
on limited groundt, be might tay, that be is entitled either to have it presumed 
that be did inform him of all the persons to whom be had spoken,— or, that 
the matter was arranged on the footing, that, let the persons be who they may, 
Mr Shaw was in future, and in future only, to be silent. But he is not dis- 
posed to clear himself from the imputation thrown upon him, by a mere refer- 
ence to that letter, — he prefers stating what occurred, so far as he recollects : — 

As already mentioned, when Mr Alexander Paterson was announced at 
eleven o'clock on the Monday morning, Mr Shaw so little expected that the 
charge was to be admitted, that he and his friend were making arnngements 
for issuing the circulars. His friend left the room, and Mr Alexander Pater- 
son entered. He was much agitated ; and when he began to speak, he be- 
came still more deeply affected. His appeal to Mr Shaw on behalf of the fa- 
mily, (with whom Mr Shaw had been on habits of social intercourse), produced 
a similar effect upon him. In short, they were both under the influence of 
great agitation. No other person was in the room. Mr Shaw's impression is 
decidedly, that he did name every person to whom he had spoken on the Sun- 
day and Monday morning. And this impression is, from particular cireum- 
ptances, strong even to conviction in regard to the two gentlemen above alluded to. 

Having thus, he thinks, shewn that the charges, advanced against him for 
the first time in the Report, are utterly unfounded, Mr Shaw must farther 
complain, that although it is stated that he had lost sums of money at caids, 
•amounting to about L. 300, yet no explanation is given, that of this money he 
lost in one night L.238 in Mr Peterson's own house, where he dined, and 
after a good deal of wine ; the balance having been lost to Mr Paterson on 
.previous occasions. Mr Shaw does not mean to say, or wish it to be understood, 
that he has not occasionally joined parties at cards ; but he certainly denies that 
be can be characterized as a gambler ; whereas the impression created by the 
Beport is, that he is a gambler, — an accusation which was never made against 
him. 

' In conclusion, Mr Shaw cannot help drawing a contrast between the very 
tender manner in which the serious charge against Mr Paterson is noticed by 
the Committee, and the mode in which that against him is brought forward. 
In regard to the former, the Committee ' report, ^ith the deepest regret, thdr 

* opinion* that Mr Paterson * ought no longer to continue a Member of either 

* of the above corps,* without stating any of the facts which have led them to 
tliat opinion, or reporting of what offence Mr Paterson has been guilty ; and 
it is not even implied, in this branch of the Report, that he had committed any 
offence which rendered it necessary for him to retire. The nature of that 
offence is left to be gathered from public rumour, or from the second branch 
of the Report which is applicable to Mr Shaw. Under this head the Committee 
report, that Mr Shaw * having considered himself injured in a pecuniary point 

■ < of view, by the conduct of Mr David Paterson at cards,* a certain sum of 
money was returned by Mr Paterson ; and it is from this somewhat peculiar 
expression, that the nature of the offence committed by Mr Paterson is left to 
be inferred. Mr Shaw does not allude to this from any feeling against Mr 
Paterson, but he merely wishes to state the impression which the contrast has 
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in«d« on bla mind. A I the Mm* time be cgnaot forget, in ret^vene^ to tbii ttuie- 
ter, that while the present Committee 0f seven gemlemen baie condemned him 
tinkeard, on a charge preferred without his knowledge, and followed out bf 
themselves, the meeting, consisting ofjlfteen Members of the two eerpe, MelecUd 
hy Mr Paterson himtelf, and who had the same SifUemeni before them, have 
declared, that * they thought it incumbent on them to state to Mr Shaw, that 
$ they were unanimously of opinion that he had acted throughout the whok 
< of the transactions alluded' to as a man of honour and a gentleman ;* and at 
the same time have expressed their opinion, that Mr Shaw bad good grounds for 
acting * as he had done ; aild that they considered themselvea obliged to Mr 
* Shaw for his manly conduct in bringing the matter to light*'* 
. Mr Shaw, in tfaete iciroumstanciea, relies with the most perfect oonfidene^^ 
that justice will be done him by the Archers, and the Membem of Vbfi £di»- 
burgb Troop, -^ptto whom, as Gentlemen and Soldiers, he originally 'apffe^led.' 

David Patb&sok to the Directorjs of the Drawing iNsriTUTxoif. 

9Sth Fehruinry lSi9, ^ 
My Loans and G<]fTLBMCK,>»It is with feelings of the deepest regret, add 
the most poignant grief, that I now presume to address you ; but as I bavo no 
doubt you have heard of the late most atrocious, though hitherto succeAful* 
attempt that has been made to ruin me, aggravated as it ie by A thousand mla- 
representations, and of the result of the military inquiry into the clivuiii^taocea 
connected with it by a Committed of the two bodies, tb6 King's Body Guaed 
and Edinburgh Troop of Yeomanry, with both of whom I. have long been eod- 
nected, I consider it my duty respectfully to tender my resignation of (he 
boDourable situation of secretary, in which the subscribers Co the DrAwIng 
Institution were pleased to place me. 

. : I have not the most remote wish to say any thing in the least disrespectful 
of the members of the Committee appointed by the Body Guard and Edin- 
burgh Troop of Yeomanry, from one and all of whom I have so long and to 
often received marks of the greatest condescension. But I must take leave to 
say, that althougli their Report can only be regarded as the Report of a militaiy 
court of inquiry, still I look upon it as the most cruel visitation that I could 
possibly have met with ; for it is \}a&ed upon a charge which, to this hour, has 
never been communicated to me, and is -supported by evidence X have had no 
opportunity of calling in question or rebutting, (the: whole proceedings having 
been conducted in private), and by evidence, tpo, of persons who never dared |o 
whisper it to me, till they could do so vnder the cloud of secrecy, and until th^ 
thought themselves placed. beyond my reach i some of whom have long borne 
to me the most vindictive hatred, and whom I bud the mortification to se« in 
company with my traducer and. his agent, and with some of my sworn enemiw, 
just before they appeared before the Committee. But of whtt avail is it for ne 
to lift my feeble voice against sueb a foul #nd revengeful conspiracy ? ^ane, 
I fear; and therefore, though (may thM« be compelled to bear th^ scorn #l|d 
buffetings of thp worldj still I hav<e to thank my God that I have a mind ai^ 
dowed with suph inward .resouroee as- 'WiU enable me to su^ with Chr^ti•n 
fortitude and resignation, and prevent me from despondency ; for althoogh.! 
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have deserved God's wnth for bsving too long wandered oo the mountains of 
sin, and yielded to the enticements of bad companions, yet if I shall be allowed 
to IbHow oot my professional business in an bumble, retired, and unobtrusive 
ttianner, I trust- 1 shall be able to bear the present merciful dispensation with- 
out murmur or complaint. And should it even please God to make me drink 
atUI deeper of the bitter chalice, by depriving me of my business, still I hope 
through bis goodness, which has been largely bestowed upon roe in this my 
time of affliction, I shall have fortitude enough to bear it without repining. 

But, my Lords and Gentlemen, though thus situated, and thus resigned to 
the will of God, it is impossible for me to suflfbr matters to remain in their 
present state ; and I accordingly am at this moment engaged in taking steps to 
vindicate my character from the foul slander that has been imputed to me, and 
to imfold to the world, in a judicial form, every particular of this most un- 
heard of^ Atrocious, and revengeful Mtack; and had it not been my anxiety to 
be enabled to state this more particularly, I should sooner have intruded my. 
■elf upon your isttention. This delay, I deeply deplore to find, has been 
•Itended with a roost unlooked*for blow at my credit a* a man of business, as 
4l has afforded to Mr Skene an opportunity of directing Miss Carr to pay tho 
money received by her to the treasurer, in place of to roe as formerly, without 
giving me any notice upon tlie subject. I confess I was not prepared for such 
a step, as I should have thought my unimpeached, and, as I hope I shall ever 
be able to say, my unimpeachable \Bharacter for integrity as a man of businesi, 
■might have spared me from such a mark of distrust. 

In such circumstances, I should at once be wanting of what I still consider 
4ue to myself, notwithstanding appearances are at present so much against 
.me, and devoid of those feelings of humble gratitude and respect which I hope 
I shall entertain towards the Directors of the Drawing Institution, by all of 
whom I have ever been treated with the greatest kindness, if I did not at once 
.relieve them of any difficulty about my continuing to act as secretary* 

It is now, my Lords and Gentlemen, nearly three years and a half since I 
undertook the management of the Institution, and I hope it will be admitted, 
that during that time I have used every exertion in my power, even at the 
-expense of great personal sacrifices, to promote the success of the Institution; 
and that, although it is not at present perhaps in quite as flourishing a state as 
could be wished, still I trust you will not consider it any fault of mine that it 
is not in a more promising condition. 

Whatever resolution you may be pleased to adopt in consequence of this 
distressing occurrence, I hope it will be for the benefit of the Institution, which 
I confess I should be glad to see ultimately attended with success equal to the 
leal of its promoters. Should you consider my humble services as formerly of 
any consequence, for a longer or a shorter time, you may at all times command 
them, although I much fear, since the tide of misfortune has set in so strongly 
agfttnst me, I shall be ill able to afford such personal sacrifices as I have 
hitherto made in the service of the public, but, on the contrary, that I mint 
now be much more careful of ray means and time. I have the honour to be, 
with great respect, my Lords and Gentlemen, your most obedient and very 
fsithful humble servant, David PatkrsOk. 
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Minute of Coum<5il of A&chkrs. 

1th March 1829« 

The members of the Council, not members of the Committee^ viz. the Earl 
of Dalhousie, Sir Henry Jardine, and Dr Hope, having met and resumed con- 
sideration of that part of the Report of the Committee of the 16th of February, 
which relates to the conduct of Mr Shaw, and having taken the opinion of the 
general officers of the Royal Company, who attended in consequence of the 
request of the Council, viz. the Earl of Hopetoun,* Lieutenant- General .the 
Hon. Alexander Duff, Sir Walter Scott of Abbotsford, Bart, General Max- 
weU,f and Dr Spens,| upon that Report, and upon the printed statement circu- 
lated by Mr Shaw, and the remarks of the Committee thereon, resolved una^ 
nimousltf, that they see no reason whatever to entertain any doubt of the accu- 
racy of the report of their Committee, and they therefore consider the conduct 
of Mr Shaw, as stated in that Report, to have been " uigblt reprehensible.*' 

But considering the agitated state of mind under which Mr Shaw appears 
to have acted, and the indiscretion to which it led, and that the Committee do 
not in their Report express any opinion as to the measures to be adopted in r&> 
gard to Mr Shaw, the Council therefore merely direct their secretary to notUj 
to Mr Shaw their sense of his conduct as above expressed. 

The Council also direct their secretary to express their decided disapproba- 
tion of Mr Shaw*s conduct in having written a very improper letter of the 25th 
ult. addressed to Lord Robert Kerr,§ and laid before the Council by the Com- 
mittee. 

g The Council farther direct the whole proceedings of the Council, in regard 
to the case of Mr Shaw and Mr Paterson, to be printed and circulated 
among the members of the Royal Company. 

Letter by Mr Shaw, addressed to the Secretary of the Royal Archers, King's 
Body Guard, being the Libel founded on in the 5th Issue. 

t 
Edinburgh, I4th March 1829. 
Sir,— I had the honour, at a late hour of the afternoon of the 9th, of re- 
ceiving from you an extract of a minute of the Council of the Royal Company 
of Archers, dated 7th March 1829, and containing their opinion on my recent 
conduct in regard to Mr David Paterson. In that minute it is stated, that the 
Members of the Council, with the concurrence of the General Officers, having 
taken into consideration the Report of the Committee and my printed State- 
ment, with the remarks by the Committee upon that Statement^ have * resolved 

* unanimously, that they see no reason whatever to entertain any doubt of the 

* accuracy of the Report of the Committee, and they therefore consider the con- 
' duct of Mr Shaw, as stated in that Report, to have been highly reprehensible* 

The effect which such a communication cannot fail to produce on any ho- 
nourable mind, you will permit mc to observe, is, in my case, accompanied by 

« See Mr Shaw's letter to Lord Hopetoun, p. 45. and his answer, p. 47. 
' ' i See General Maxwell's letter, pi 47. 

t See Mr Shaw's letter to Dr Spens, p. 47. and foot.note, p. 47. and his answer, p. 48. 

t See it, p. S& 

II This part was not intimated to Mr Shaw. 
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ftelings of tb« deepest surprise and disippointment, that I should once uOre 
bare to conplaio of being condemned without being afforded the slightest op- 
portunitj, either personally or through mj friends, although that opportunity 
was anxiously solicited, of being beard in my defence, and giving such expla- 
nations as might he deemed requisite. 

I feel this the more acutely, as, upon the only other occasions (with one et- 
ception) on which this matter has been considered, I have been permitted to 
« give my explanations, and to bring forward evidence in support of my State* 
ments. The result has been equally honourable to myself, gratifying to my 
friends, and, as I have had every reason to believe, satisfactory to all who have 
lelt any interest in this unfortunate aflbir, so far as I have been implicated. 

I need scarcely remind you of the resolution of the meeting of Mr Pater- 
son's own friends, on the 30th of January last, at which, although it was not 
intended that I should be present, I insisted upon attending. That meeting, af- 
ter hearing my Statement, and making due inquiry, came to an unanimous reso- 
lution, that I had < acted throughout the whole of tho transactions alluded to 
* as a man of honour and a gentleman.* 

It may also not be unknown to you, that at a meeting, though not a regular 
one, of Members of the Caledonian United Service Club, attended by upwards 
of forty gentlemen,* some of whom have attained the highest rank in the' ser- 
vice, they came to an unanimous resolution, after bearing me, and permitting 
me to verify my Statement by witnesses, that my conduct had been perfectly 
correct, and liable to no imputation whatever. 

These indisputable facts would, in any ordinary case, be conclusive, and su- 
persede the necessity of farther investigation in any point affecting character, 
however serious. But I have never declined investigation. I have, on the 
contrary, invited it in every form ; and it is only where it has been withheld, 
and proceedings resorted to, and inquiries made, without affording me the Idist 
opportunity of explanation, a lth o u gh anxiously and repeatedly solicited, that I 
have suffered. You must be aware, that my old and intimate friend Mr Bowie 
did earnestly, but in vain, entreat for an opportunity of explanation, first beforo 
the United Committee of Archers and Yeomanry, and afterwards, through one 
of the Members, before the Council, which has now so unexpectedly affirm^ 
a decision, in both cases pronounced without bearing the party accused. The 
opposite result of inquiries differently conducted, surely warrants me in assum- 
ing, that my explanations on more than one point, which has been palpably 
misunderstood, would have been considered satisfactory. Nor can it appear 
an immaterial fact, that the only member of the United Committee who afford- 
ed me an opportunity of giving the least explanation, with a candour which 
did him honour, expressed to me and to another gentleman, that he was now 
completely satisfied, and regretted that his signature was at the Report. I 
allude to Mr Sandford, who I ara sorry is at present in London, otherwise I 
should, without hesitation, have appealed to him to attest the perfect t«rac% 
of what I have stated. 

« The meeting included two Lieutenant-GeoeraU, three Major. Generals, one Rear.Admi- 
ral, eight Colonels, six Captains, R. N. eight Majors, Ave Medical Stafl; nine Captains, and 
four Deiuity-Llentcnants,— in all forty-six members. 

E 
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'i Ubdhr thkte tSteamttUkon, it is inpotsiU* uy rerftt tfa« tottti«tion, ftafi 
Ikwra nmstbe toibe great miaappreheoiion of tbe facts, and non a mere diflbp*' 
epoe of opinion usQBg.men of honour on the saaie fkcta, to lead to resulla eo' 
voryoppoaite ; and aitoaled aa I an, tbe obaefration is natural, and Certainly 
ezcusable, that tkote who have decided efier mocsl^af ton, have come to a moeei 
yak coaduaion than tftoM leAe have denied me a hearing. 

Hitherto feelings of delicacy have prevented me^ in giving tbe detaUa of this 
iMifiMftuBate< affair, frooL mentioning the dameaef gentlemen accidentally and 
1— eriinily implicated as 1 was mTself, but whose testimony is neceasary for my 
owplete vindication,, Circumstances now require a use of their names, which; 
the invertigmion, ardently, but ine&ctually, solicited on my part, would havot 
readercd . uniapceawary. I. am not aware how far the Council will be inctined 
ta review their deasioBy on perusing the following Statement ; but ii is my 
duty to mahe the attempt ; and I repeat my offer to support it^ in. every one 
point, hytbe testioMmy of .the rei^ectafale individuals to whose munes 1 hav* 
thus reluctantly been compelled publidy taaihide.. 

. You are already aware from my printed Statement, to which I must gen^* 
nUyjrefer Ibr mauy particulars unnecessary to be repeated faerev that one 
eveuiag inahe month of August last I lost a considerable sum of money to= 
Mv Peterson, in his own house. There had been a large party at diaaer $ 
hut, with the exception of Mr Jollie and mysell^ they all went away immedi<« 
aCe^ after supper, at which period cards were again proposed. 1 am in a 
situation to prove, that at least some of the party were influenced to depart by. 
their knowledge of Mr Paterson's reputafeieB as a card-player. But neither 
Mr JoUtft nor myself bed the least suspicioD on the subject, and we remained.' 
The result U known. . Wo wiere both considerable suffcmrs ; and it was. agreed^ 
thafcaomO time, should be -allowed to pay the money. 

•In the course of the month of October I.reonved several pressing tettersi 
lsom..Mr Peterson on. the suttject,. representing that bis engsgements at Mar-- 
tiitmea rendered it necessary that the money should be paid. This appeared' 
ta^ase samewbat surprising, and led me to communicate with Mr Jollie ; wheit»< 
he informed roe that he aka bad received an application for paymem, with aa> 
eflbr, however, of indulgence^ on a condition, which, as it involves tbe name of. 
aamther.pcfsoo,. I do not wish to disclose unlem it shall appear absolutely ne- 
eeaaavy..to do so. Mr Peterson's conduct certainly did appear, both to Mr 
JpUie.and myself, to. be extraordinary ; but still we bad not the most remote 
BUspieioBtoC unfair play^ and the money was paid. 

It was. not tiU the eveoiog of Wednesday the 1 4th of January that i waa for 
the first time made acqiminted with the reports injurious to Mr Peterson's 
chaaacten Having then oocasiou to .call on Mr Burn^ be, in the course of 
convena|ioB, inquired if I bad heard any reports uofavoarable to Mr D. Pa* 
tersoB, aa. Mr Ewait had told him, but a few hours before, that he was said to 
have been guilty of unfair play at cards. I expressed my astonishment at such 
an impuution, and stated that, from whatever quarter the accusatiofi might 
have proceeded, it ought, in justice both to Mr Paterson and to tbe public, to 
he investigated to the utmost. Understanding that Mr Burnett h-es swnre bf 
tbe circumstances, I waited upon him tbe following day ; when he informed 



tluit it wat BO wtiKt, and that it liad even fwtn tba Mbjaet of coBvanatilifti 
at a femltaiaa-a taUe in. tha Narth« Having aftarwirdt waited nplM Me 
I.O*, I was aaMred by. tliat gendaaian, that it was not only no tfacrtt^ but iMd. 
been pobUcly talked of for a ioog tioM in the north and west country,' and thai 
it oonld eatily be proved. I ascertained that I could eiublkh the Act by tha 
tettimoBy of several gentlenen, mho had bcen.fbr some time penuaded tin* 
Mr Fateraon irai in the practice of nnfiurphiy at oardi. 

On Friday the l$th of January I waited upon Mr Jollie^ and voBmnmU 
cated to him the information which I had received ; but as- 1 had not thca 
formed any definitive re s o lu tion how to act* I said nethmgto Mr JoUie of rojr 
intentions on the subject. On the ibUowing day, however, I liad another ooiW 
venation with M^ Low, and the result was, that T came to the delermiswtioa 
nf op^nfy acting upon the information which I had Tteeived. > 

- Accordingly on Sunday nocning I despatdiad two eards» one to Mr Alte* 
ender BMerson, the brother of Mr David Patersoo, reletting him to call, op^ 
on me at ten o'clock, and the other to Mr JoHie, ittvftfaig bhn tovall at elevett 
o'clock. Mr Peterson came at the appointed time, and I then disclosed to 
him the charge against his brother, under the circumstances expUined in hiy. 
printed Statement. No pledge of secrecy^ such ae is to be i nfe r red ftom thnt 
Report of the Committee, was required, or could have been given, at this timo. 
Such a pledge would have been ridiculous, since I was hi truth acting, not 'oa-. 
my own observation, but on the information of others. The wiitten fMg^ 
which I did give on the following day, is conclusive on this sub|cct, and estts^ 
bUshes Mr Alexander Peterson's distinct understanding that I intended, in e» 
far as it might appear to me to be necessary, to communicate on the mattar- 
with every person who was in any way connected with, or aware of the faen^ 
My recollection is distinct, that I mentioned this to him during the course of 
the interview ; and he could not suppose, even if I bad not mentioned it, that, 
situated as I was, I should come under a pledge, the effi^ct of mbklb would at: 
once have been to prevent me from consulting my own fHends, and fromflUb^ 
stantiating my statements to them by the testimony of those itho Were bettA 
acquainted with the facts than I myself was. 

- On explaining my Intentions to Mr JolUe, who entered immediately aitelt 
Mr Peterson ieft me, some difference of opinion was expressed, certainly ^oo^ 
on the propriety so ^ much as the prudence of the steps which I was about ter 
ts^. After some coavevsation, however, Mr*JoHie suggested, and even- iiv* 
sisted, that Mr Melville should be sent for ; and as Mr Melville bad previou»^ 
l)r been aware of the reports which existed against Mr Patei^onj it was impos-. 
eible that I could -tell htm any thing on the subject which he did not know be>^ 
Ibre. Ailbougb, therefore, I at first opposed the suggestion of sending for Mt* 
Melville, I did so merely because I thought it might give rise to some discus^ 
«on, which might shake the resolution that I had formed. I yielded to the 
suggestion, however, and Mr Jollie himself went for Mr Melville, who came 
accordingly^) and on his proposal, Mr Clason, who was also perfectly well ac-^ 
quainted with the reports, was sent for, and for the very same reason. After 
consulting with th^se gentlemen, arid ' entreating them to plreserve the most 
profonnd silence, seeing that it was yet uncertain whether it might be necessary 
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to ba?e recourse to' the strong ezpedieot of issuing drbulars, till it should br' 
•een what stefM Mr Paterson and his friends n»ight'take, I waited upon Mr 
Smith, who, like the others, was fully aware of the facts. He was confined to 
the house by indisposition ; and, on calling upon him about four o'clock, I 
found with him Mr Inglis, late of the Third Dragoon Guards, with whom I 
was on terms of intimacy, and 'who, I had reason to believe, was no stranger to 
the reports against Mr Paterson. It' was very obvious, however, that in one 
vfew it might, and in all probability would, be necessary to have the advice of 
a military friend. It was certain, that if Mr Paterson consulted any of the 
respectable friends and men of honour with whom he had hitherto been allow- 
ed to associate, he could only receive, as the condition of remaining in their 
society, that advice which, in point of fact, he afterwards did receive, but did 
not act upon. I did anticipate a challenge as almost inevitable on his part ; 
and although my own individual impression undoubtedly was, that a man con- 
demned by the testimony of so many, and of such practices, was not entitled to 
the satisfaction of a gentleman, it was possible that the friend, in whose hands 
I was determined to put myself implicitly, might form a difl^rent opinion ; 
and it did occur to me, that Lieutenant Inglis was, as an officer and a gentle- 
men, perfectly qualified to direct my conduct in this particular. I did there- 
fore communicate the matter to him, with the view which I have mentioned, 
and I subsequently had the benefit of his advice. 

Here I may be permitted to notice, that while we wei'e together Mr ^roi. 
entered the room ; but although he also was one of the gentlemen who had 
been pointed out to me as perfectly well acquainted witli Mr Paterson's repu- 
tation at the card-table, and although I afterwards did make use of- his evi<- 
dence, yet on this occasion I thought it better to say nothing to him on the 
subject, but left the room with Mr Inglis on bis entry. I had, in the mean 
time, secured ample testimony in support of my accusation, whatever course 
might ultimntely be advised. I certainly did consider myself bound not to 
make it a matter of public conversation, although I had told Mr Alezander 
Paterson that I must communicate freely with my own friends, and those 
gentlemen who already knew of the circumstances, and to whom any thing 
that I toutd say could give no new information on the subjecL But, indepen- 
dently of this consideration, there was another, which weighed very powerfully 
with me in avoiding any undue publicity, namely, that if I should be advised 
to go to the field with Mr Patfrson, such publicity might lead to judicial in- 
terference, and expose me to misconstructions, which every man of honour 
must wish to avoid. The united force of these impressions induced me, not 
only to keep within the limits that 1 had prescribed for myself, but to advise 
those with whom I consulted to preserve the strictest silence ; and I am not 
aware that any of those gentlemen are accused of having acted in the least de« 
gree inconsistently with the pledge so required and given. 

Having with the same view waited on Mr Bum, who, it will be recollected, 
had given me the flrst information on the .subject, he entirely approved of 
what I had done ; and, that I might not be troubled with any farther diseua- 
sions on the matter, he requested that I would remain to dinner with him, 
stating that I should meet only one friend, Mr Murray, as bis guest. To this 
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I agreed. I hAve^ex^Uuned, io my iNrinted Statement, ib« circumitencti under 
which any conrenation whatever concerning Mr Paterson took place at Mr 
Bom'a table. It did not originate with me, but, on tlie contrary, I discourag- 
ed it The conversation, when we were left together, had (as was then almost 
universally the case in Edinburgh) turned upon the subject of the late Justi- 
ciary Trials ; and Mr Burn, turning to Mr Murray, suddenly observed, < that 
'.the fact was that Shaw was going to upset another David Paterson,' allud- 
ing to the name of Dr Knox's celebrated assistant. I was annoyed at this, 
and entreated Mr Bum to be quiet ; but he had gone too far already, and as 
I' knew that Mr Murray was a gentleman of perfect honour, it was perhaps 
the better course to let the matter be explained. Nor do I believe that any 
person, teken . as I was by surprise, would have acted otherwise. J need 
scarcely add, that neither Mr Bum nor I have since bad the lca«t reason to 
regret that Mr Murray was thus unexpectedly, but surely without any fault 
on my part, made acquainted with the unfortunate matter that had taken 
place. 

: Between eleven and twelve I returned from Mr Bura*s house to my own, 
where I found a card from Mr Home. This is the gentleman to whom I 
hav^ alluded, in the printed Statement, as the friend whom Mr Paterson had 
consulted, and with whom, in that character^ I had the conversation there men- 
tioned. It was to him that I declared explicitly my determination to have 

* 

the money out of Mr Paterson's hands, * whether it were to be given in charity, 

* thrown, into the fire, or destroyed, on which condition alone / would not 

* expose him to the public.* For the rest of the conversation I refer to the 
printed Statement ; and I have only in farther explanation to notice, in regard 
to ihe letter of the same night, (also set forth in the Stetement), that it was 
addressed to Mr Low, whom I had previously consulted, and whom I wished 
to see again before ten on the following morning, explaining in the postscript, 
that * if the money is paid to me, burned, destroyed, or disposed of, so that 

* David Paterson does not get the use of it, I have pledged my honour to be 

* quiet* This referred to the condition on which I was not to issue th^ 
circulars, and call a meeting of gentlemen, as explained both to Mr Alexander 
Paterson and to Mr Home. ... 

Between nine and ten o'clock on the following morning, Monday the 1 91b, 
I was again waited upon by Mr Alexander Paterson, who requested that I 
would give farther time ; but this I decidedly refused to do. I told him dis- 
tinctly, that I had been consulting with the gentlemen to whom I had alluded 
at tlie former meeting ; but that I was still ready to abide by my promise, not 
td issue the circulars till eleven o'clock, after which I should consider myself 
perfectly at liberty to pursue my own course. Mr Paterson then departed, 
and about ten o'clock Mr Low came, in pursuance of the request in my letter; 
and we were both so firmly persuaded that Mr Paterson would never be ad- 
vised or permitted to repay the money demanded, on such conditions, especially 
as I myself had advised his friend against restitution, that we were actually 
employed in preparing the terms of a public exposure, when, within a few 
minutes of eleven, Mr Alexander Paterson was again announced, and Mr 
Low retircdi Mr Paterson entered the room under great agitation : and, 
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to the ytinted Statement, I request you partkviarfy to observe^ thai 
the krtter which he pvesetited to me, and which ie now in poMegsiqn of the 
Committee, contained a proposed pled^, * never again to speak of the matter 
*: alluded to, excepting to those I have already spoken to, and thtU only for tkf 
* pvrpose of telling them you have done this,* 

Aild here I may add, that when I signed this letter it was expressly men* 
tinned by Mr Alexander Paterson, and understood definitively between us, 
that it was for ever to terminate Mr David Peterson's career as a caTd«>player«i 
This was distinctly stated to be a matter of course. 

The above pledge was indisputably an extension of the original proposi* 
ttoo, which was an alternative between repayment of the money, and an expo* 
sure before a public meeting. I was induced, however, to agree to the pledge. 
BOW given, from tnotives of regard to the feelings of Mr Paterson's iamily*- 
It was not pretended, and could not be so, that I vas under any previous 
pledge not to communicate with my friends ; and this very letter dernqoiitratc* 
Mr Alexander Paterson's own conviction, that such was the case ; for he him^ 
self stipulates, that icay farther communication made to those gentlemen should 
be confined to an explanation of what had now taken place«-»a stipulatioii 
iirretoncileable with the idea that I was previously under a pledge' of absc^ta 
secrecy, nohich 1 do most solemnly disavow. So fairly did I act towards Mr 
Alexander Paterson on this occasion, that I even mentiohied to him the namei 
of the gentlemen to whom I bad at all spoken on the subject. I did, in par* 
ticular, mention the names of Mr f nglis, whom I had consulted fbr a purpose 
now rendered unnecessary, and of Mr Murray, who bi|d by accidient, ^nd 
certainly by no blame on my part, also become acquunted with the facts. Ail 
those gentlemen to whom I had spoken were now of course to be considered 
under the pledge wbidi I had given, namely, that I was simply to communis 
elite to them what had taken place, and never more allude to the subject; and 
tiiat pledge, I do say with confidence, I have faithfully adhered to ; nor am I 
aware that I am now accused of violating it in any respect. Any subsequent 
publicity given to the affair originated with Mr Paterson, who forced on me 
the task of vindication, by appealing to his friends,, as I have explained in my 
printed Statement. JDown to the very day when Mr Paterson's friends were 
calling together a meeting by circulars to consider the afllair, a requisition in 
which neither I nor my friends had the least concern, Mr Alexander Paterson 
continued on the most familiar and intimate terms with me; a fact which I 
can easily establish, and which cannot be reconciled with the notion of any 
breach of faith on my part, in regard to what bad taken place between us. 

I beg leave to repeat, with reference to the above statement, that I am ready 
to support it in every point, in so far as it may seem to require support, by the. 
testimony of the respectable individuals whose names I have now. been reluc- 
tantly obliged to use in my own vindication. It is evident that the Council 
have proceeded on a misapprehension of one or two facts, produced in some 
measure by inaccuracies in the hasty notes which I had prepared as memo* 
randa in addressing the meeting of Mr Paterson's friends on the 50th of 
January, and which were lodged with the Committee after the greater number 
of the witnesses had been examined. But I must observe, that these notes 



SI 

would Defer luTe been produced if I bed been ewAie tfaei tbe CaoHBtUee «Mere 
•» decline bearing an additional alatement, whicb Mr Bewse oflfered to readj 
after Bfr Alexander Patenon bad been ezaminedf but wbicb ibe Committee 
declined to bear, on tbe ground * thtU they had enough,* It was ray main ob* 
jeet, in everj stage of tbe business^ to faave ao opportunity of explaining every 
point wbicb might seem to require it» And this anxiety ob my part was die* 
tinctly stated to tbe Committee ; but no call wee made on me for any sucb 
explanation. Tbe Council 'seem to have supposed, and without explanation 
it was perhaps a very natural supposition, that my pledge of absolute secrecjr 
was given on Sunday. But surely it is impossible now to proceed on that 
impression. Mr Paterson*s own letter is not only directly inconsistent with 
any pledge of the kind, but such a pledge never could have been thought of; 
nor oottid I have agreed, dependent as I was for my main information upon 
otbcrs, to deprive myself of the right to consult those who knew more of the 
matter than I did, and also to be guided by the advice of any friend into 
wboee faasda^ in one event, it might be requisite to place myself, llient of 
wfaat use could any pledge of this kind be to Mr Peterson? or what infiMrnuu 
tSoa could I afford to those on whose information alone I depended to sub- 
stantiate my charge? 

If any thing could add to the feelings with which I once more find myself 
in the situation of a party condemned without being afforded the opportunity 
of justification, it wciuld be tbe circuinstance, that the Report contains a new 
matter of charge against me, of which I never even heard. The Coundl 
' eapress their decided disapprobation of Mr Shaw's conduct, in having written 
' a very improper letter of the S5tb lilu addressed to Lord Robert Kerr, and 
' laid before the Council by the Committee.' 

It i» to me a subject of equal surprise and regret, that while I had no notice 
of tbe above charge, and am not the least aware how it could be laid before 
tbe Council at all, tbe statement has been made to the members of tbe Council 
vaaecoflDpanied, apparently, by any notice of a subsequent letter, and of a> 
personal interview which I had with his Lordship.. The letter itself was writ- 
ten alter tbe Committee had led me to believe that their functions had ceased. 
It was addressed to bis Lordship^ not as a member of the Committecj but a» 
a member of the Caledonian United Service Club^ for the purpose of appriz- 
ing him of tbe discussion about to take place among the members of that Club. 
I considered it entirely as a private letter ; and I must be permitted to observe, 
that if it was to be used at all to my prejudice, it was in the United Service 
Club alone that it should have been brought forward. But called upon as X 
now am, thus unexpectedly, to meet this new charge, I cannot in justice t» 
myself avoid mentioning, that on learning that his Lordship was dissatisfied 
with the fetter,! iskniediately wrote him another letter in explanation ; that I 
ako wailed personally upon his Lordship, had an interview with bim^ and 
came away under the firm impression, in which however, it now appears, X 
muat have been mistaken, that I had explained tbe matter to his perfect satis- 
faction.. But although I may in this have been mistaken, I must be pardoned 
for observing, that the second letter and the interview should at least have 
been mentioned along with the charge founded upon the first. 
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But to recur to the more importaut matter which has led me now to address 
you» I observe that the members'of the Council, having resumed c6ntidention^ 
of the Report of the Committee, and having taken the opinion of the General 
Officers * upon that Report, and upon the printed Statement circulated by Mr 
' Shaw, and the remarks of the Committee diereon, resolve unanimously; that 

* they see no reason whatever to entertain any doubt of the accuracy of the 

* Report of their Committee.' '> 
. As I have never been favoured with the remarks of the Committee, which 
are stated as having had their share in leading to this conclusion, I cannot 
conjecture what they were. But I think I have reason to complain, that neither 
the Committee nor the Council have yet stated the particular facts from which 
they deduce their inference. 

The Report of the Committee bears, that I demanded the money from Mr 
Paterson, * with a threat, that if it were not paid to him in twenty-four hours, 
' he would make the whole affair public ; at the same time pledging himself to 
' secrecy if the money were paid.* If by this is meant, that upon the Sunday 
I gave a pledge of absolute secrecy, the allegation is utterly unfounded in fact. 
I have already explained, that no such pledge was or could be given ; and that 
I did not give the slightest reason to believe, that I was to abstain from com- 
municating with persons connected with the matter, or whose assistance might 
be necessary to me. 

The Report of the Committee proceeds to say, ' but the promise of secrecy 

* had not in the mean time been kept* If by this is meant, that I in the mean 
time communicated the subject to any person not connected with the matter, ' 
the allegation is utterly groundless. I have already explained, that I com- 
municated only with those who were immediately connected with the matter. 
If it is meant to make an exception on my communication to Lieutenant 
Inglis, my answer has already been given, namely, that in the circumstances 
under which I was placed, it was absolutely necessary for me to have the 
advice and assistance of a military friend. Again, if it is meant to refer to 
the communication to Mr Murray, my answer has also been given, namely, 
that the communication proceeded not from me, but from Mr Bum, against 
my inclination, and without tlie possibility of my preventing it 

Finally, the Committee say, that the mention of the matter upon Sunday 
' was not communicated to* Mr Alexander Paterson, when he paid the money 
on Monday. No allegation can be more unfounded in fact. It was com- 
municated to Mr Alexander Paterson ; and the terms of the letter which he 
took from me, and which was drawn up by himself, prove it And how, with 
that letter in their possession, the Committee tnrrived at such a condusion, I am 
at a loss even to conjecture* 

But, after all, I am only speculating upon the views of the Committee ; for 
my strongest ground of complaint is, that I have never been told what the 
Committee proceeded upon ; and if I have failed to convince the Council of 
my perfect freedom from blame, I can only ascribe my failure to that cause. 
I am, Sir, your most obedient servant, CHAaLKS Shaw. 
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RaMftAKs by Um CoamranK appoiBted by the CooMon. of th* Roval 
ConrAMT or Aechies, Kino's Body Goaks. 

The Member! at the Committee who are at present in Edinburgh, have 
perused the printed sutement by Mr Sha«% and they have also most carefully 
sMwIied over again the evidence upon which their Report to the Council is 
founded. Hie result has been, that they most distinctly adhere to every thing 
Qoatained in the Report> as being the most lenient and favourable to Mr Shaw 
which it was in the power of the Committee to frame. 

The printed statement is full of inaccuracies ; but the only points which the 
Committee think it necessary to allude to^ are tboae referred to in their Re- 
port : And they will therefore remark, in the first places that the evidence on 
which the Committee proceeded, was sufficient to warrant the conclusion which 
they adopted ; and, secondly, that the complaints made by Mr Shaw against 
the Committee are totally groundless. 
^ The Report contains three remarks relative to Mr Shaw. 

I. That Mr Shaw, when he made, on the morning of Sunday the 18th 
January, a demand for the sums said to be lost by him at cards, gave an un- 
qualified pledge to Mr Aleiander Peterson, to say nothing upon the subject 
until eleven o'clock upon Monday, being the following day. 

IJ. That he broke the pledge thus given. 

III. That, on receiving the mcmey, he did not inform Mr Alexander Fater- 
sott'of the extent to which be had broken this pledgee 

Before proceeding to detail the proof on this first point laid before them,*. 
the Committee must beg the Council to bear in mind, that even without the 
direct evidence which the Committee obtainedi the fact of a promise of secrecy 
is proved by the very nature of the demand made by Mr Shaw on Mr Alexaiv* 
der Paterson, which contained a threat of exposure, unless the demand was 
complied with within a given time. 

As to the evidence on the first of these points, they have the direct and posi- 
tive testimony of Mr Alexander Paterson.*— -And here the Committee must 
state, that they were obliged to take, and were fully justified in receiving the 
evidence of Mr Alexander Paterson, because Mr Shaw, by selecting him to be 
his organ of communication with Mr David Paterson, necessarily made him 
the principal witness.— Then, they have the evidence* of Mr f , who^ on 

the evening of Sunday the 18th, after having learned that several gentlemen 
had been informed of the matter, charged Mr Shaw vnth having broken his. 
pledge, when Mr Shaw did not deny the pledge, but excused himself by say- 
ing, that he had mentioned it on/y to onet but that person had insisted on send- 
ing^ other tkree, so tliat '< he antid not aooid t^." Also the evidence* of Mr 

« 

• ■ Tbe Committee resolved, that in regard to aU ctmununicatioiia and statements to be 
made to them, they shall preserve tke mo$t inviolable $eer€cjf.*—Egtraet fivm Biimttes qfthe 
Committte^ 10th Vebruary 18291 Notwithstanding tUs, five hundred oofries of these Bemarksb- 
and of the Report of tihe Committee and Minute of CouncO, finding Mr 8haw*B conduct highly 
reprehensible, were (without his knowledge) printed and drculated.— Sir Dsvid Mihie was no 
party to tlaat proceeding. 

t Mr Home. See post, p. 991 

F 
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Shaw himself. It is in these words : — * I think I promised to Aleiander 
' Faterson, that I would not speak to any one on. the Sunday not connected 

* with the business.* 

The Committee cannot bring themselves to be of opinion that any qualifica- 
lon was attached to the promise ;— 

1. Because it is contradicted by the evidence above mentioned. 

2. Becaifse giving a pledge at all was utterly useless, unless it was full and 
unqualified. 

The Committee are now confirmed in this opinion by perusing Mr Shaw's 
attempt to explain away this admission in his printed Statement, page 8. (See 
pages 18, 19.) 

J I. The next point is, that Mr Shaw broke his pledge. 

* The Committee have in evidence before them the names of at least ten per- 
sons to whom it was mentioned by Mr Shaw during the course of Sunday the 
1:8th. They will, however, take Mr Shaw's admission to be correct, for he 
admits seven in the statement laid before the Committee,* in which he says, I 
think I promised to Alexander Paterson * that I would not speak to any one 

* on the Sunday not connected with the business. Here, perhaps, I made a 

* trip, but of that I am not sure, for as soon as Alexander Paterson went away 

* A arrived. He was much annoyed at the step I had taken, because 

* the whole affair would be public, and begged of me to call in B ; and 

* he seeing how the thing would go, called in C— — . I, seeing how 
' D might be brought in, as soon as they quitted me thought it proper 

* to give him warning. He being unwell, and Mr E being in the 
'room, and no time to spare, was obliged to tell what I had done to both, all 
' of us being bound to secrecy. As Mr F was the first person who 

* gave me information, I considered myself pledged to let him know what I 
' had done. I went to call on him, he kept me to dinner, where G 

* was, and I told it to both, telling them they were not to speak until they 

* beard from me on Monday. I might have been imprudent in telling it to so 
'many, but I was driven by circumstances; and I pledge my solemn word of 
'honour I felt the less delicacy, because I did not think David Paterson would 
•refund.' 

Of these seven there was not one, in the opinion of the Committee, who 
was so connected with the subject as to entitle Mr Shaw to speak of it to him 
until Monday at eleven o'clock, when the pledge of secrecy expired. Some of 
them were not connected at all with the business, and some, it is believed, had 
never heard of the matter before. 

The printed Statement confirms this completely, so far as it goes. 
* III. The last point noticed in the Report of the Committee is, that when 
the money was repaid, Mr Shaw did not inform Mr Alexander Paterson of 
the extent to which the secrecy had been broken. 

. The Committee had here the only direct proof of which this charge, was 
susceptible, vis* Mr Alexander Paterson, who stated, Uiat he was only made 
aware that three individuals were told of the transaction, and in this he is cor- 

* See foot note on preceding page. 
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robonited by the gentleman whose evidence is alluded to on page 3. of thcae 
remarks. (See page SS.) 

When Mr Alexander Paterson was examined before the Committee, he was 
even then not aware of the extent to which the transaction had been disclosed 
by Mr Shaw upon the Sunday ; and, in particular, he was not aware of the 
*4wo exceptions' alluded to in page 9. of the printed Statement. (See 
page 19.) 

The Committee were of opinion, that upon receiving the money from Mr 
Alexander Paterson, Mr Shaw was bound to have made that gentleman most 
folly aware of every instance in which secrecy had been broken or infringed. 

The three whom Mr Shaw admitted to Alexander Paterson be had spokea 
to, were intimate friends and associates of David Paterson, and he stated to 
Alexander Paterson as his excuse for having told them, that as they were men 
of business, they would be silent for their own sakes. The Committee are 
not aware how far the other gentlemen, whom he concealed having spoken to^ 
were acquainted with Mr David Paterson. At any rate, three of them are 
neithel* men of business, nor had ever been concerned in playing of cards 
with Mr Paterson ; and therefore had not the same motive for keeping silence 
as the others had. 

Having thus given to the Council a sketch of the evidence on which their 
Report is founded, the Committee must notice two complaints brought by Mr 
Sbaw against them. 

1. That the charge against him was not before the Committee at alL 

2. That be has been condemned unheard. 

As to the first of these grounds of complaint, the Council of the Royal 
Company of Archers were requested by Mr Shaw * to institute such an in- 

* quiry as would even gratify my greatest enemy.' (Fide his letter to Mr 
Hope.) The Committee were ordered by the Council to * institute a strict 

* inquiry into the whole proceedings in dispute between them,* (Mr Shaw 
and Mr Paterson), * however delicate and disagreeable such duty might be.* 
i( Minute of Council, 9th February.) And they received full power.firom the 
Council to * inquire into and determine on the whole case between Mr Pater- 

* son and Mr -Shaw, and to report their decision to the Council as soon as pos- 
'sible,' 

And, farther, in a memorandum given in by Mr Shaw to the Committee, as 
containing the accusations or reports against him, he expressly states as one of 
them, that he ' broke the secrecy which I pledged on account of the mother 
' and family.* In the printed Statement he maintains, that this was the pledge 
given on Monday the nineteenth, after the money was paid ;^-and, as to this 
pledge, the Committee never alleged that it had been broken. But the Com- 
mittee did consider the memorandum as referring to the pledge given on the 
Sunday. But, lastly, even if the breach of secrecy had not been specifically 
before them, still they maintain, that, in an inquiry of this nature, they were 
bound. to notice any part of Mr Shaw's conduct, touching the matter in dis- 
pute, unbecoming the character of the Body to which he belonged, and to 
which he had appealed. 
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The second complaint is just as groiradless. 

The Committee having obtained evidence against Mr Sbaw, veferred to his 
own written Statement, given in by Wmself to them ; and there they found that 
evidence corroborated and oenSnaed. That they were right in not asking for 
farther explanations is now evident, because the printed Statement of Mr Sh»w 
has only tended to coBfirm and strengthen llie conviction in tbe minds of the 
Committee of the accuracy of their Report. 

The CopMDiltee would. have liere stopped, but aoireumstance has ooeurred 
which oompels them to apply to the Council in their own defimoe. 

•The Committee, reluctantly, and at the desire of the Council, undertook tbe 
delicate and irksome task imposed upon them. They discharged this d«ty to 
the -best of their ability as gentlemen and men of honour, with the utmost 
legard to the situation of the individuals whose conduct was the subject eC 
mquivy, and without eithor bias or prejudice towwds eitlber of the parties un- 
fortunate^ concerned. They have been subjected to no inconsiderable caluav- 
ay and abuse for having thus honestly done their duty. And they have, in an 
especial manner, been exposed to deliberate insult from Mr Shaw for having 
dcme so. In token of this, they beg to lay before the CouncU a very improper 
letter from that individual to Lord Robert Kerr, one of the Members of tbe 
Committee. 

They call upon the Council to act in this matter so as to protect their- Com- 
mittee from insult, being confident that they can safely leave -their cause in ibe 
hands of the Body to whom they appeaU 

RoBT. Kbrr. 

R. DUNOAS. 

John Rossblim 

Mr SuAw to Lord Robekc Kxrr.* 

JEiUnburgh, 9, India-street, QSth Februany 1639, 
Mr LoaD,*-As it is possible the meeting of the Caledonian United Service 
Club may put questions to me UMlay regarding the conduct of tbe. Committee 
of Archers and Yeomanry, I think it but fair to state, that I shall stand on no 
terms as to tbe expressions I may use against a body of seven men, wtM, with- 
out my being heard, or knowing what I was accused of, cotUly and deliheratdy 
put their names to a papery, the effect of which might have been to have mined 
ine as an officer, a gentleman, and a man of business. I am sorry Sir David 
Milne is not In town, so that your Lordship and he mi^t have had an oppor- 
tunity of defending yourselves. I have no words to express how deeply I fielt 
at seeing your Lordship's name, and those of Sir D. Milne and Mr Hay, at 
that Report,— gentlemen &r whose ideas of honour I have ever had, and shall 
{pr ever have, the highest respect. I am, my Lord, your Lordship's most 
obedient servant, Cbabucs Shaw. 

To the Right Hon. Lord Robert Kerr, Forres-street. 
P. S.— I cannot account for Mr Dundas's name being there, as his diame- 
ter as a man of honour and a gendeman is so well known. 

* See also pp. 44. & 45. 
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LRRft to the SxcARAKY of tilt AmcBBM, bj Mr Shaw. 

Edirthtrghf I9th March 189d. ' 
- 8111,^1 mBon* Mtremely to be agein obliged to trouble you in regard to 4 
nmtter on wWch I faeve already addressed jou nore than once. Bat ai tli% 
Conraiittee, who reported on my conduct withotft hearing me, have now done 
ne the ftitour to diselose part of the et idence on which they proceeded, and to 
explain in printed Remarict the groundi of their Report, I am mre you will 
excuse me fbr trespassing on yon with some observations. 

The Minute of Council of 7th March 1829, apparently appRyving of the 
Report of the Committee, having been officially tr a nsmi t t e d to me, I lost im 
time in lequesliog, through the Secretary, that the circulation of the Minute 
might not take place, until I had an opportunity of pressing on the members 
of Ae Council the propriety of at least allowing me to be heard, befbre coming 
to any final resolution, or circulating any Minute on the subject I acknow- 
ledge that eveiy disposition was evinced by the Secretary not to hurry the cir- 
culation of the Minnto. Availing myself of the opportnnfty afforded to me, 
I prepared an Appeal to the Council, in tbefonn of a letter to the Secretary, 
in which I endeavoured to convince the Council of the injustice of deciding on 
my conduct, without having afforded me an opportunity of explanation. Un- 
avoidrfy le cireumstanees prevented me from transmitting that letter so soon as 
I wished ; and having learned that the Minute of the Council was forthwith 
to be ptiblished, I immediately drcnlated ^e letter containing the grounds of 
my appeal among the members of the Royal Company ; but befisse I did so^ 
and before the Council circulated flieir Minnto of 7 th March, the following 
oenmittttication was sent to the officisl members of the Council :«-* Mr Shaw 

* h desirous to be informed, whether it is intended to cirralate, along with the 
' deliver a n ce Of the CouncH and -Generat Officers, any part of the proceedings 
' or evidence before the United Committee. Mr Shaw has no objection to a 

* foil publication of the whoie ev id ence, including the whole of tiis StsAement; 
' but ^ there is to be any selection^ he most decidedly objects to such a -coune* t 
BOW fhidl, that along with the Minote of the Council of 7th March, there are 
oiroulated various docnraents, and, in particular, ' Remarks by the Committee 

* appointed by the Council of the Royal Company of Archers, King's Body 

* Guard,* on my former printed Statement. These Remarks are eminently 
deserving of notice,— Isf, Because they contain the on(y explanation the Com- 
mittee have hitherto given of the grounds on which they proceeded in making 
their oripnal Report in regard to my conduct. 2d, Because they are specially 
Tefened to in the Minute of Council of 7tfa March, as an. element, and necea- 
sarily an important one. In forming the decision of die Council, while the ori- 
ginal evidence itself is nstf so referred to, and, I believe, never was seen by the 
Council. Zd, Because these Remarks were never communicated to me. I 
first learned their enstence through the mention made of them in the Minute 
of Council ; and in ray appeal to the Council to be heard before that Minute 
should be circulated, I particularly directed their attention to that circum*. 
stance. 
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llie Remarks begin by stating, that tbe members of tbe Commiitee who are 
at present in Edinburgh, (and who seem to be three in number), have * moat 
' carefully studied over again the evidence ujyon which their Report to the CouH' 

* cil is founded* The result is, they most distinctly adhere to every thing con- 

< tained in the Report.* (Page S3.) It would have been much more satis- 
factory if the Committee had quoted that evidence, so that you and every one 
might have formed an opinion as to whether the Committee had come to a just 
conclusion in regard Xa the import of it. I beg particular attention to this 
observation, because I shall presently shew, that in the only instance in which 
the Committee state with any minuteness their version of the evidence of any 
gentleman eiamined before them, their misapprxhension of the mxamimo of 

HIS EVIDENCE IS ESTABLISHED UNDER HIS OWN HAND. . 

It is next said, ' the printed Statement is full of inaccuracies ;*— but 
wherein these inaccuracies consist is not explained. None are specified. 
After this it is stated, that * the Report contains three renuirks relative tp 

< Mr Shaw.' 

* I. That Mr Shaw, when he made, on the morning of Sunday the 18tb 
' January, a demand for the sums said to be lost by him at cards, gave an un- 

* qualified pledge to Mr Alexander Paterson to say nothing upon the subject 

* until eleven o'clock upon Monday, being the following day. 

* IT. That he broke the pledge thus given. 

< III. That, on receiving the money, he did not inform Mr Alexander 
' Paterson of the extent to which he had broken this pledge.' (Page SS.) 

The first and second of these Statements correctly represent what is set forth 
in the Report The third does not. The Report says nothing as to Mr 
Alexander Paterson not having been informed of the extent to which the pledge 
bad been broken. Tlie words of the Report are absolute : * llie promise of 

* secrecy had not in the mean time been kept ; and this was not communicated 
' to that gentleman.' The report was calculated to convey the idea, that Mr 
Alexander Paterson paid the money in the belief that the matter had not been 
mentioned to a human being. Now, that position is abandoned. But of this 
by and bye. 

In regard to the first point in the Report, viz. the all^ped ' unqualified 
' pledge,' the Committee make many remarks, intended to shew by inference 
that such a pledge must have been given. On the other baud, I refer to tbe 
observations in my. former printed Statement, and in my letter to the Secretarj^ 
and to the terms of the letter taken by Mr Alexander Paterson from me on tbe 
Monday, to shew by more than inference that such a pledge couJd iwt have 
been given ; and to any one who will do me the favour to peruse these, X leave 
the easy task of forming an opinion on the effect due to the Remarks of the 
Committee on this subject. 

But the Committee proceed to say, that upon this point ' they have the 
* direct and positive testimony of Mr Alexander Paterson.* (Page 33.) As 
they have not quoted the testimony of that gentleman,— as I have never seen 
)t,-^and as the Committee refused to allow me, or a friend on my behalf, to be 
present when Mr Alexander Paterson was examined,— I do not know what 
he may have said. But for reasons which will immediately appear, I must 
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be permitted to doubt whether the Committee hate correctly interpreted the 
evidence of that gentleman. In the mean time I shall make just one Very 
obvious remark : — If I had given to thai gentleman the alleged ' unqualified 
' pledge of secrecy* on the Sunday ; and if, as originally charged against me by 
the Committee^ that gentleman was induced solely by that pledge to pay the 
money on the Monday,— how came it to pass that he, after having been made 
aware, (as be is proved, and now admitted to have been made aware), that I 
had mentioned the matter to several persons, and consequently had not kept 
this supposed pledge— how came it to pass that he, in these circumstances, 
not only did not accuse me of any breach of pledge, nor find fault with my 
conduct in any particular, but paid the money, and continued afterwards to 
hold uninterrupted friendly intercourse with me ? This speaks volumes. 
' The Remarks of the Committee in support of the allegation of an unquali- 
fied pledge proceed thus :— -* Then they have the evidence of Mr————, wbo, 

* on the evening of Sunday the 1 8th, after having learned that several gentle- 

* men had been informed of the matter, charged Mr Shaw with having broken 
' his pledge ; when Mr Shaw did not deny the pledge, but eicused himself by 
' saying, that he had mentioned it of^t^ to onej but that person bad insisted on 

* sending/or other three, so that ** he could not avoid it" (Page S3.} 

' Mr — * here referred to, is Mr Home; and as the whole of the evi- 
dence thus imputed to that gentleman purported to relate to an alleged con- 
versation between, him and me on Sunday evening, I could not be ignorant 
that it was wholly inconsistent with fact ; no such conversation having passed 
between us. I therefore requested my friend, Captain Barclay of the Royal 
Navy, (whose name is a sufficient guarantee for the purity and honour of any 
cause in which he bears a part), to wait on Mr Home, and seek an eiplana- 
fion. Captain Barclay accordingly waited on that gentleman, and pointed out 
to him the passage already quoted from the Remarks of the Committee, when 
in the course of the evening Mr Home addressed the following letter to Cap- 
tain Barclay : — 

' 96. jGeorge-street, Monday EvetUngt I6th March 1829. 

' Mt dear Sza,— Without acknowledging that Mr Shaw has any right to 
' call upon me for an explanation of a publication issued by others, I say that 
'the statement made in the publication you showed me to-day by the Archers 

* is not correct, in so far as it does not express the meaning I wished to convey 
' by the evidence I gave. Without seeing that evidence I cannot repeat it; 
'but I desire to see it, and if it requires an explanation, I shall not refuse to 
' afford it. I am, my dear l^r, your*s very truly, D. Horns.* 

' Captain Barclay, R. N.* &c. &c. &c. 

This letter Captain Barclay inclosed in the following one to me :— 

< Saxe Coburg Place, Mth March 1829, 1 o'Clocic Morning, 

* Mr DXAR Sir,— •! have great pleasure in sending to you the enclosed from 
' Mr Home ; and I trust you will think as I do, that it is quite sufficient for 
' him to give as an explanation, and for you to receive. I am most truly happy 
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' this binin^aft has been^ brought to a terauQation alike hosioiirablo to botb 

* parties* I anv dear Sbaw» your*s veffy sio«erely, . R. H« Barclay** 

* To Charles Sbaw, Esq* 9. India-street.* 

I pcay you to observe, that this is the only instance in which the: CoQunUtee 
have given me an opportunity of ascertaining the accuracy of the bUeffprettUiau^ 
they ptU on the evidence they had before them; and m this instance they ava 
pT9v§d to be wrong* Is it then unreasonable in me to ask. you to withhold as* 
sent to the inferences they deduce from other parts of theevidence, while they 
withhold the evidence from which those inferences are deduced^ and thereby, 
deprive me of the power of applying, in other instances,, the test which I have, 
applied in this instance with such signal success ? 3ut why should the Repoct. 
of the Committee be propped by a partial selection of parts of the evidence, 
circulated in the face of my remonstrance against ' any selection /* Why not 
give it all ? I have heard it said*^ indeed, that the whole of the evidence was- 
taken under a solemn pledge of secrecy, which precludes the ComoaiUee from 
revealing any part of it even to me, who am so deqply affected, by it;, but that- 
must be a mistake, for in these Remarks the Committee profess to publish 
tome of it :— And it is quite impossible to suppose that the Committee^ whtler 
condemning me fir an alleged breach of a pledge of secrecyt could themselves 
be guilty of a similar transgresdon in a tenfold degree. 

The Remarks are neit directed to the second point, viz, * that Mr Shaw. 

* broke his pledge.' ' The Committee have in evidence before them, the 
' names of at least ten persons to whom it was mentioned, by Mr Shaw during: 
' the course of Sunday the 18th.' (Page 34.) Tbe Committee have not spfr- 
cified ten persons, nor have they said how many of these persons mentioned tfaoj 
matter to me. before I mentioned it to them, nor how many of them had beejij 
in communication with me on the subject, lefore I saw Mr Alexander Patter- 
son on the Sunday.. However, as I have never said that I did not mention it^ 
to several persons on the Sunday, it is only on tbe unwarrantable assiunptiou; 
that I came under an absolute pledge to mention it to no body, Uiat this part of 
the Remarks can be of any consequence* But here ihere does occur a passage 
deserving of notice : It is said, that ' of these seven (with whom I avow, that I 

* had conversation on tbe subject) there was, not. one, in the opinion of the- 
' Committee, who was so connected with the subject as to entitle Mr Shaw to 
' speak of it to him until Monday, at eleven o'clock, when the pledge of secrecy 

* expired.' (Page 34.) Here the Committee put my. delinquency altogether 
on the ground, that not one of the persons to whom I spoke was so connected 
with the subject as to entitle me to speak of it to him* This necessarily - 
assumes, that there might have been persons to connected as to entitle me to 
speak of it to them. If so, is it not plain, that there could not have been an 

* unqualified pledge* of secrecy ? and, as to whether the individuiUs to whom 
I did speak of it were so connected with the subject as to entitle me to speak 
to t/iem of it, that is a matter of opinion on which- I have been judged fa- 
vourably by several assemblages of the most honourable persons, and indeed 
by all who have allowed me an opportunity of explanation. 

The Remarks then proceed to the last point noticed in. the Report, which- 



U agftin ftmmeoiitly repreMOted as being < the extent to which the iccrccj bad 

* been broken/ while the Report, as I have already shewn, admits of no Artful, 
but asserts that Mr Alexander FlMerson was kept in the perfect bdief that tho 
Inatter had not been mentioned to any one. The words of the Report are, 
" the promise of secrecy had not in the mean time been kept, and thii was moc 
' coMMUNiCATxn to that gentleman.' This, I confess, always appeared to ma 
to be the most extraordinary part of the Report, and to afibrd the strongest 
possible proof that the Committee proceeded under mistaken notions, and oa 
n yery careless connderation of the evidence, because, while I was in total igno» 
i-ance of the evidence on which the other parts of the Report proceeded, I knew 
that the Committee had before them the letter of Monday, prepared by Mr 
Alexander Patenon himself, which directly contradicted this part of the 
Report. And now it appears from their own Remarks, page 55. that they 

"had also before them the testimony of that gentleman, in which it was 
expressly admitted, that he wa« informed by me of at least three persons t* 
whom i had mentioned the matter. If his recollection goes no further, I 
must ascribe that circumstance to the state of great agitation under which ha 
was at the time of my interview with him on Monday at ^eleven o'clock. 
This, and other things which I shall not detain you by noticing, would have 
more distinctly appeared, had my Statement been fully instead of partially 
quoted by the Committee. But, at all events, in the face of the Report of the 
Committee, it is now admitted \o be proved, by evidence in their possession, 
that / did communicate to Mr Alexander Paterson that I had mentioned the 
matter to several persons. The letter proves this. He himself, it seems, 
recollects of three persons being mentioned. And thus the question is changed 
to one of mere degree, and reduced to the comparatively unimportant inquiry, 
whether I mentioned all the names ; and that rests just on the comparative 
accuracy of Mr Paterson's recollection, as understood by the Committee, and 
mine ; it being proved in my favour, that, so far from studying or practising a 
system of concealment, I did make a communication of severtU names, and 
there being no assignable motive for my mentioning some and withholding 
others. 

The Committee next proceed to * notice two complaints brought by Mr 

* Shaw against them : — \st, That the charge against him was not before the 
' Committee at all ; 2d, That he has been condemned unheard.' (Page 35). 

In regard to the first of these complaints, the Committee at last come to this, 
that ' even if the breach of secrecy bad not been specifically before them, still 

* they maintain, that in an inquiry of this nature they were bound to notice 

* any part of Mr Shaw's conduct, touching the matter in dispute, unbecoming 

* the character of the body to which he belonged, and to which he had 
' appealed.' (Page 35). To this proposition I give the most unqualified 
assent ; but, on the other band, I think it ought to be conceded to me, that, 
even before such a tribunal, I should have been informed of the existence of 
the charge against me, towards the establishment of which, inquiry now appears 
to have been secretly directed ; and I should not have been allowed to re- 
pose on the natural belief, that the Committee were exclusively engaged in 
investigating the matters which they had been called upon to investigate, more 
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especially at« before making their Report, they were requested to lay whether 
there was any point on which they wished expUnation from me. 
, As to my second complaint of having been condemned unheard, it is said, 
.' The Committee having obtained evidence against Mr Shaw, referred to bis 

* own written Statement given in by hiniself to them, and there they found 
' that evidence corroborated and confirmed.* This is smartly said ; but it 
imports an admission, or at least it imports no denial of my ground of com- 
plaint. ' The Committee having obtained evidence against Mr Shaw.* Well, 
did the Committee permit me to hear or see that evidence? Did they ever per- 
mit me to know that they were seeking for, or had * obtained* evidence on 
that point ? Na Then it is plain that I could not have been heard upon that 
evidence, and bad no opportunity of rebutting it. But the Committee say 
that they * referred to bis own written Statement* upon a different point, and 
there they found what they considered to be a corroboration of this secret evi. 
dence. Did they then call on me to explain my Statement or conduct? No. 
.When my friend asked whether there was any point on which they wished 
explanation, did they say any thing of this point ? No. And why did they 
refuse to hear my second written Statement, which was explanatory of the 
first? Is it not plain, then, that I was condemned unheard? But the Com- 
mittee say, < that they were right in not asking for further explanations is now 
' evident.' And why,-— < because the printed Statement of Mr Shaw has only 

* tended to confirm and strengthen the conviction, in t/ie minds of the Com' 

* mittee, of the accuracy of their Report ' I humbly venture to think, that 
this does not make it evident that the Committee were right in not hearing 
me. I can hardly regard it as a good reason for having condemned a man 
unheard, that those who did so, afterwards expressed an opinion, that, even 
if he had been heard, his defence would not have been satisfactory to them,, 
however satisfactory it might be to every other person. 

Such are the Remarks of the Committee ; and it is under the influence of 
these Remarks, and upon the assumption of their accuracy, without hearing 
me upon them, or seeing the original evidence itself, that tlie Council have 

« 

come to the resolution, * that they see no reason whatever to entertain any 
' doubt of the accuiUcy of the Report of their Committee.* But if I have 
succeeded in shewing that on one important point the Committee have them- 
selves sUently abandoned their Report, as contradicted by the evidence in their 
possession, and betaken themselves to a new and unimportant question of de- 
gree ; that in the only other instance in which they have afforded me an 
opportunity of grappling with their construction of what they hold to be direct 
evidence, they are contradicted under the hand of the witness himself ; that in 
regard to all the three points embraced in their Report, they now rest not on 
any direct evidence, but on inferences and opinions deduced from evidence not 
stated or explained, and which has never been seen by the Council or by me ;-— 
I tbink I have some ground for requesting that you will not take for granted 
. *• the accuracy of the Report 6f the Committee,* or give your assent as a matter 
of course to the Minute of the Council. 

It was with very great pain I read the following observation by the Com- 
mittee :— - 
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* They bay« been subjected to no incontiderable atlumny and abuM for bav. 
' ing thus bonestljr done their duty, and tkty have in an especial manner been 

* exposed to deliberate insult from Mr Shaw for having done so. In toiien of 

* this they beg leave to lay before the Council a very improper letter by that 
' individual to Lord Robert Kerr, oue of the members of the Committee' Al- 
though I did feel mortified at the Report of the Committee, and did and do 
feel that it is wholly unwarranted by the real circumstances of the case, and 
could only have been the result of a misapprehension of facts, and an improper 
withholding from me of the evidence, and from themselves of explanation ;^ 
although I have done, and shall continue to do, every thing in my power to neu- 
traliie and destroy the effects of a Report which I cannot but regard as griev. 
ously unjust, and the injustice of which is becoming more apparent at every 
step, and is particularly manifested by the Remarks now under consideration ; 
—I hope I am incapable of offering, as I know 1 am incapable of intending to 
offer, < deliberate insult* or * abuse* to any set of gentlemen for having * ho* 

* nestly done their duty,' however much they may have erred. In particular, 
in regard to Lord Robert Kerr, (the only instance specified), I think no one 
can read the terms in which' he is spoken of in both my letters, and believe that 
I intended any disrespect to his Lordship ; nor can I bring myself to suppose 
that his Lordship entertains any such opinion, at least if I may judge from the 
interview I had with him when I delivered into his hands the last of these let- 
ters. It is said in the Remarks, that his Lordship ' considered it improper for 
' him to hold any individual intercourse with Mr Shaw ;* but this is not the 
case ; and accordingly his Lordship, in his own open and candid manner, in a 
friendly conversation with Captain Barclay, who called on him in reference to 
this matter, stated that he had a conversation of some length with me, though 
he could not permit it to turn on the subject of the Committee, but on the re- 
gret he felt that two oflScers should come in collision ; and that he oould have 
no wish to deny the interview, and would explain this point to the Council. 
But my letters to Lord Robert Kerr were altogether subsequent to the Report 
of the Committee, and were written to his Lordship as a member of the Cale- 
'donian United Service Club, where my conduct was fully investigated, and ap- 
proved ; and therefore I do not see the propriety of bringing forward these 
letters in this place, nor do I see how they can have any bearing on the proper 
subject of the present inquiry, which is, whether the Report of the Committee heu 
been justly Jramed in regard to me f 

The result of that inquiry upon the important points is as follows :— 

1 . The Committee reported the existence of an unqualified pledge of secrecy. 
In doing so they relied on their interpretation of the evidence of Mr Home 
and Mr Alexander Paterson. Mr Horne*s letter proves that the interpreta- 
tion put upon his evidence is not correct* Mr Alexander Paterson's evidence 
is not quoted ; but the statement admitted to be contained in it relative to what 
took place on the Monday, and the whole conduct 'of that gentleman then and 
subsequently, are totally irreconcileable with the existence of an unqualified 
pledge of secrecy. 

2. The Committee reported that I kept Mr Alexander Paterson in total 
ignorance of my having mentioned the matter to any person. But the evidence 
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bdbrt tb«iB, atf now adntitted by themtelvfli, piSfitei Unit I oib make Mr Alex- 
Mider Patenon distinctly aware that I bad mentiosed the malter t» aeperal 

penoos. 

Tet the Council ' have teen no reason to doubt the accuracy of the Report' 
I hope you are Batit6ed, that if they had allowed me to lee the Remarks of - 
tbe Committee, and bad given me an opportunity of being beard, I should 
have shewn them abundant reason to doubt the accuracy of the Report, I 
have the honour to be, Sir, your most obedient servant, Cbaaixs Shaw. . 

Lord Robert Ksrr to Lieutenant- Colonel Loraine. 

4. Forrei'Hreeit lat Marck 1829. . 

Dear CoLo»BL,^Finding that the General Meeting of the Caledonian United 
Service Club bad disapproved of the Reports of the Committee appointed by the 
Council of the Royal Ardiers to investigate the conduct of Mr Shaw at his own 
most earnest request, of which Committee I was a member, I have thoo|^t ii bcp 
cessary to withdraw my name from the list of members of the Club, as I could not 
think of meeting its members after so marked a censure on my conduct. And I 
cannot help expressing to you the surprise I feel, that such a censuie should 
have been so hastily given, as I am convinced, that when the whole drcttm- 
Btances which guided the opinion of seven men of undoubted honour, shall be 
known, whicb it will be, and I trust from very high authority, their report wiU 
be found not only to be correct but lenient. Believe mc^ dear Colonel, your*s 
sincerely, R«> Kerr* • 

To Lieut -Col. Loraine^ United Service Club. 

Lieutenant- Colonel Loraine to Lord Rorxrt Kerr. 

2d March 1829. 

Mt niAR LoRD,^I have been honoured with your Lordship's letter of 
yesterday's date, addressed to me under the impression probably of my having 
been Chairman of a General Meeting of the Caledonian United Service Club, 
relative to an affair which has occasioned much conversation in this city. 

I take leave, in the first place, to states that there was no general or other 
meeting of the Club. Mr Shaw, it is true, wrote a circular to such members 
as he supposed to be in town, requesting them to meet him and hear his state- 
ment on the subject alluded to. Upwards of forty gentlemen attended; and 
Mr Shaw requested them, as friends^ not to prejudge the question, nor to al- 
low themselves to be prejudiced against him, until a complete statement of the 
whole affair was before the public, otherwise he could not remain secretary to 
the Club. There was no meeting constituted, no chairman appointed, and the 
gentlemen present talked over the matter as in private society, and declared 
themselves satisfied with Mr Shaw's conduct, as far as his statement went. 
That declaration is now in the Club-room, and, I should imagine^ would con- 
vince any one, who takes the trouble to read it, that no censure was meant or 
implied, but alludes only to Mr Shaw's conduct in bringing to light, in the 
spirited manner he has done, the disgraceful circumstance of false play at cards, 
which appears to have been practised by an individual moving ti) respectable 
society in Edinburgh ; and that this was the feeling of the gentlemen present 
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I c«P Imvft n^doub^ m it wm dcclarad gcmnOly, tktai Mr Shaw Umn ^d ^m 
ikuBkM of the public for having acted at ha bad dona on that oceation. 

As la your Lotdship't alluiion to tha Conmiittca of Royal Arcfaan* that 
could in no way coma before any meeting of tha mambert of our Club ; at of 
that we could know nothing ; and, if we did, we could have no bnninets with 
the matter. If Mr Shaw is proved to have acted unworthily, it will rest with 
the Club to take such steps in regard to him as a General Meeting may think 
fit. 

I have not comnunicatad your Lordship's letter to any one, nor have I coa- 
suited any person as to my reply ; and your Lordship will please to consider 
this as entirely my own opinion on what passed in tha Club-room on S5th 
February, 

I beg leave to suggest, your Lordship's wish to withdraw from the Club ba 
CDOAmonicated to the chairman or other members of the Committee. I am, 
my dear Lord, yourX &c. A. LoaAmx. 

* 

Mr Sa4W to Lord Boaaax Kaaa. 

9. India^Stnet, 4tk March 1889. 

Mr Loan^**! regret to find that what I meant as an explanation to your 
Lordship^ and the other gentlemen named in my letter of the S5th Februarys 
has been misunde rst ood, and has been taken as an offence whore none waa ii^ 
tended. My oljact ia writing was to request your Lordship's presence at tho 
Club. I had no wish to say any thing at the meeting disrespectful ; nor did 
I do so. I certsinly consider the mode adopted of examining Mr Alexander 
Paterson most erroneous, as no one can for a moment divest himself of the con- 
viction that ha was as much interested as Mr D. Peterson. It is on this point 
I lalt, and do still ftd, most seriously aggrieved and injured. If my exprea- 
sions were strong, surely some allowance ought to be nuide for the state of 
anxiety and irritation which tho whole business, but more especially the Bepert 
of the CoBsmittae^ had caused ma. I remain your Lordship's osoet obedient 
aewaal^ CnASLas Suaw. 

To the Right Hon. Lord Robect Kenr. 

Mr SflLAw to the Eakl of Honxonif.* 

6tk Notmnber 1S29^ . 
Mr Loan,^— It is with feelings of the deepest regret that I am under the 
unpleasant necessity of recurring to a suliject which I had flatteted myself was 
forgot ; and so unwilling am I to come forward, that I had resolved to suAur 
what I considered the height of injustice, rather than make a move to protect 
myself; but it is impossible to remain silent; Your Lordship is aware, in a 
Report given out by the Secretary of the Archers, that the authority of your 
Lordship's name has been made use of to fix on me an imputation of a very 
unpleasant kind, in relation to certain proceedings which I felt it incumbent 
on me to take against a person of the name of David Peterson, when your 



« Similar letters were written to aU the General Offlcen and Members of CouncU named in 
the Ulnute, (ante, p. 84^) except Lord Dalhousie and General Duff, who were abroad. 



46 

Lordship is stated to have found my conduct * bigbljr reprehensible.* As I 
know Sir David Milne pledged bis own honour, and the honour of every 
member of the Committee, that the evidence given before them would never 
be revealed or published, I feel confident your Lordship was never made aware 
of all the circumstances, the more especially when I assure your Lordship, I 
have the authority of Mr Sandford, who heard all the evidence as a member 
of that Committee, that he regretted having put his name to that Report, and 
that he wished to get it altered for me. Lord Robert Kerr stated to my 
friend, Captain Barclay, R. N., that what was printed with regard to his 
Lordship and myself in that Report was not correct, and that he would get it 
altered in the Council ; and Mr Donald Home, whose evidence was revealed 
and published, to whom I sent a message distinctly saying that all his evi- 
dence was false, by his own letter to Captain Barclay, which I have in my 
.possession, positively states, that the evidence given as his is not correctly 
stated,— in short, he denies in toto the evidence which the Committee pub- 
lished as his. I am quite sensible your Lordship had no share in the sentence, 
or report, or whatever it may be held to be, which contained that severe 
imputation against me ; but I cannot be without great anxiety to have from 
yourself an assurance that you did not concur in it, to give me an opportunity 
to vindicate myself against the accusations and surmises which have been 
made, and are still making, to my prejudice. However, if your Lordship has 
teen and studied all the evidence, and then found my conduct * highly repre- 
* hensible,* and signed that Report, I must only regret you came to such a 
conclusion. My conduct on the occasion alluded to was, throughout, sut^h as 
I shall never shrink from avowing, or about which, and the impression it is 
to make, I can have any anxiety, when it is fully and accurately known ; but 
-I confess I do feel a sense of injustice not easy to be expressed, when I meet 
again and again with this unpleasant report, and always coupled with the high 
sanction of your Lordship's name, nfier a JtUl inquin/. Pardon me for en- 
;treating your Lordship to satisfy me how far I am entitled to deny your 
Lordship*s participation in this imputation, or at least to give me an oppor- 
tunity of explaining every circumstance. General Duff, who was present with 
your Lordship, assured me he could not blame me, but that he knew nothing 
about the subject, as family affliction prevented him from paying the least 
attention to what was going on ; and General Maxwell (likewise present) 
employed his son to write to me, to say that he did not concur with the Report 
with his name attached to it, but that he approved of my conduct throughout. 
Sir H. Jardine, likewise present, assured my friends and myself, there was 
not a worse used roan in Europe ; and Dr Spens, likewise present, told me 
he could say nothing on the subject, being in total ignorance, as, when he and 
others called together to that meeting asked to see the evidence, it was refused 
to them. Under these circumstances, I feel I can calculate on an answer 
from your Lordship not derogatory to me as an officer and a gentleman ; and 
again must request your Lordship's pardon for this trouble, to which I have 
been forced by dire necessity. C. Shaw. 
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Eirl of UoriTOuv to Mr Shaw. 

Bopeioun Soutet 6M November 18S9. 
&»,— 1 have to acknowledge the receipt of your letter of yesterday. As I 
have not the pleasure of your acquaintance, and have nothing to do with your 
affairs, and as I have never set myse(fup or brought myse/fforward as a judoi 
or rouft coKDucT, I must object to being forced into any discussion or corres- 
pondence on those subjects. Horxroutr. 

General Sir William Maxwill, Bart, to Mr Shaw. 

Sth November. 
8iE,^l have received the favour of your letter of 5th November ; and in 
explanation of the part I took at the meeting of the General Officers of the 
Royal Archers, in March last, convened for the purpose of taking your con- 
duct into consideration, I beg leave to state, that I did not then consider my- 
self qualified to give any decided opinion, from the cursory view I had taken 
on the subject The only tangible part of your conduct, it appeared to me, 
was a supposed disclosure made by you on the Sunday, at the house of Mr 
Burn, in the presence of Mr Murray. On this subject Sir Henry Jardine 
very candidly remarked, that he could easily conceive that you, in a moment 
of strong excitement, might inadvertently commit yourself. Upon this I im« 
mediately said, that the observation of Sir Henry appeared to me so perfectly 
just, that I considered it a complete palliative of the conduct of Mr Shaw. 
Upon this the meeting broke up, and I left it with some other members, with- 
out giving any other opinion whatkvxb ; nor was any vote called for that I 
recollect, nor any paper sent me to sign. Upon reading your two subsequent 
statements, it was to me perfectly conclusive of your having in my individual 
opinion acted fairly and honourably through the whole of this unpleasant 
transaction* William Maxwell. 

Mr Shaw to Dr Spkns.* 

I2th November. 

Sir,— As I have not had the honour of receiving any answer to my letter of 

5th November, I am convinced you consider the conversation which passed 

formerly between us as quite sufficient. As you assured me most distinctly on 

that occasion, that the evidence was not laid before you, and that you did not 

* The correq;>ondence on this subject with some other members of the Council, is not at 
present published, in consequence of these gentlemen having constrained Mr Shaw to find bail 
to keep the peace for a considerable amount It may, however, be mentioned generally, that 
the object of that oorreqiondence was the same as that expressed in the letter to the Earl of 
Hopetoun ;<— to ascertain, 1. "Whether, in point of tact, these gentlemen, in finding Mr Shaw's 
conduct < highly reprehensible,' did so on considering the evidenced And, 2. If they had been 
made aware, that part of the evidence was disclaimed as incorrect. All explanation being de- 
clined, a collision unfortunately took place, i^crworcb, a member of the Council communi- 
. cated privately to a friend of Mr Shaw's, (in reference to an inquiry by that friend), a letter 
written by the Secretary, which, after stating that the Council and General Officers had noth. 
ing ** to do with the evidence taken by the Committee," proceedis thus,— « The Council called 
on the General Officers, to ask them for their opinion of what sentence they ought to pro- 
nounce on Mr Shaw, in consequence of that report or verdict (of the Committee), which. 
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pwticipate In that Report, and did not allow you had signed it| I was induced 
to make further inquiries, and I am happy now to rnlbrm you, that you do not 
stand single in this respeot Although I could have wished to have been ap- 
prised of this at an earlier period, I cannot let this opportunity pass witfaiout 
expressing to you my gratitude for enabling me to maka a discovery so tm* 
portant to me, both as a gentleman and a man of vhonour. C Shaw. 

Dr SrsMs to Chaelxs Sh4.w. 

1 2th November. 
Sir,— I have many apologies to make for having been so long of answering 
your first letter ; but I have been much taken up, and 1 may say harassed, 
with various matters. When I met you on the street this forenoon^ I deter- 
mined with myself to write to you as soon as I got home. Then I found yoor 
second note of this day. It appears to me it would be improper, and Ifaat I 
am not at liberty to state tinyjariker particulars of what passed at the meetinf^ 
in question, at which I was not very willingly present, without the ooncurrenee 
of the other gentlemen who were there. Such is my feeling ; and such I be- 
lieve would be your own in amikir circumstances. As to the withholding of 
the evidence taken by the Committee from that meeting, I conceived It never 
liad been a secret, so that I fear you give me mStasr more credit than I deservai. 

J* Smfs* 



t SurrLKMiMTAaY SUMMONS OF DAMAGES^ David PATcasoir 

against Chaslk Shaw. 

'GEORGE, &c.— -WBaaxAS it is humbly meant and shewn to us by our kh 
vite, David Paterson, accountant in Edinburgh, That the pursuer, during the 
year 1828, was on several occasions engaged in the city of Edinburgh in card- 
paities with his friends and acquaintances ; and he played cards several times 
when Cbaries Shaw, sometime lieutenant in our rifle brigad^f now wine>mer- 
'chant in Leitb, formed one of the party. In particular, the punuer was en- 
gaged at a card-party in his own house, in Albyn-place, Edinburgh, on or 
about the 5th day of August last; at which were present the said Charles Shaw 
and others, when the said parties played at the game generally denominated 
'* Brag :" That upon that occasion the said C%arlcs Shaw, in consequence of 
want of dull, or of the chances of the game having been against him, appeared 
to be losing to a considerabte extent, while the pursuer and another gentleman 

coming flrom seven gentlemen of undoubted honour, ^ipointed to examine into sad decide 
the case, they were of course bound to receive as a Court would the verdict qfa Jurp^ wittumt 
having right to inquire into the grounds qf that verdict.** Although, to one ignorant of die 
fact, the Bflnute appears to represent that the judgment had been given on a aw MfraW pw ^ 
the evidenee, the CouncU still refuse to give Uils explanation publicly, 
f A prerious summons had been raised, which is embodied in the above, 
X This is a mistake— Mr Shaw served first in the 52d, and afterwards in the gOtb. He ' 
manded, in 1R19.S0, the Leith Sharpshooters. 
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vera gaiscn ftmn bim to Mariym equal anoiiiit; anddHNii^ tlitf panucron 
«0«ciml cecMioiM KquMled and entraated the partica to dctin from plijiog^ tha 
aaid Charles Shaw imisted upon the game being oontiiiucd ; and the Km* mm- 
tained bj him, when the party broke up and teparatedf waa found to be febovt 
I* 95 to the purtaer, and a sum to nearly the same amount lo the other gentle- 
man : That none of these sums were paid at the time ; and the pursuer having 
been made aware that the said Charles Shaw bad found it inconvenient to pfty 
the sums so gained from him, and that he professed extreme regret and morti- 
iication on account of his having played eo deep and lost to such an eatcnt» 
agreed, in so far as he waaeoncemed, that the payment should be delayed to 
suit his convenience, and that the circumstance should never again be spolcen 
of: That payment was accordingly made at a future period; but the said 
Charles Shaw felt considerable difficulty in making it : That about two months 
sifter this, the seld Charles Shaw, anxious to recover his money, fell upon the 
scheme of charging the pursuer with having gained it unfairly ; and in order 
that this chatge mi^t have more effect, he, on Sunday the 1 8th of January 
18S9, or thereabouts, sent for the pursuer's brother, Alexander Patersoo, Esq. 
merchant in Leith, who be calculated upon would, from his mere relatioodbip, 
be.overeome by the imputation, and he most falsely and oalumniously stated to 
him, that the pursuer had been in the practice of playing unfairly at cards; that 
he had won from him, the said Charles Shaw, money to a considerable amount, 
which money he (the said Charles Shaw) could not want ; that he must refund, 
not only the money which he had lost on the particular occasion mentioned, 
but aleo all that he could recollect of having lost in bis (the pursuer's) company, 
either to himself or others ; and that this must be done by eleven o'clock fore- 
uoon of the next day, otherwise he^ the said Charles Shaw, would, by circular 
cards, by four o^dock of that day, publish tlie pursuer to the world as a person 
who played unfairly ; but that if the said money, which the said Charles Shaw 
laMy stetcd to bo to the extent of h* S04, or tliereby, w«re so paid by the said 
^y and hour, he would from that period conceal his statement, and never re- 
veal it to any one^ and that, during the short period which he affbrded the ptv- 
suer for deliberation, he should be bound in honour to be entirely silent on the 
subject : That this statement and proposition were communicated to the pur- 
suer, who received the communication with the surprise and indignation which 
a consciousnms of innocence could not fail to produce ; but as it involved a 
charge, the very announcement of which, however destitute of proof, might ma- 
terially injure his character and reputation, he resolved to put himself under 
the advice and direction of some gentleman of judgment and discretion ; and 
with this view having called upon Donald Home, Esq. W. S., and consulted 
bim aa to the course which be should adopt, he resolved upon resisting the dis- 
honourable demand which bad been made upon him, and demanding satisfac- 
tion for the injury which its very statement implied : That the said Donald 
Home having proceeded to the house of the said Charles Shaw, in India Street, 
Edinburgh, for the purpose of ascertaining whether the said defender would 
repeat to him the statement he bad made on the morning of the said day to the 
pursuer's said brother, he was informed by the servant that her master was din- 
ing out, and she did not know where he was to be found, or when he would 
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return ; and the said Donald Home, at a later hour in the evening, about 10 
or 11 o'clock, having met the said Charles Shaw on the street, the latter re- 
peated to him statements similar to those which he had formerly made tothe 
said Alexander Paterson, and that his terms were the money or exposure : That 
the pursuer having, through the medium of the said Donald Home, been made 
aware that the said Charles Shaw adhered to his determination of publishing his 
false and calumnious statement to the world, if he did not receive the sum be- 
fore-mentioned as the price of his silence, felt himself placed in a situation of 
extreme trial and difficulty ; for, though conscious of his innocence of the crime 
with which he was charged, and of the motives from which the charge had ori- 
ginated, he was aware that, to clear himself in the eyes of the world from the 
imputation which had been cast upon him, he would be compelled to admit 
that he had been in the practice of playing at cards, and that more deeply than 
is customary or proper for persons of his situation and profession ; that it was 
necessary for him to prove the negative of a statement which public prejudice 
often adopts without evidence ; that the charge, though disproved, so far as it 
4^uld be disproved by a proof of its negative, might, and in all probability would, 
in this way, be as injurious to him as the established fact ; that in the inquiry 
he had every thing to lose, and nothing to gain ; that^ even in the view of a 
auGcessful proof of bis innocence, he was to become a subject of general talk 
and speculation, and to have his feelings outraged, and his peace of mind lost, 
by a course of investigation which might by open his private life, and that of 
•bis friends and companions, to the view of the public : That, while under the 
influence of these motives, he was operated upon by the feelings of the said 
-Alexander Paterson, his brother, who had been brought into the discussion 
solely and most improperly by the act of the said Charles Shaw, and who ad- 
vised him at any hazard to pay the sum demanded, and thus get quit of wha^ 
In any view, could be considered only as a great calamity : That the pursuer, 
not duly aware of the construction which this enabled the said Charles l^aw 
to put upon his conduct, yielded to the advice, not in the least from any con- 
fldousness of guilt, but solely to purchase exemption from a charge which he 
knew to be highly injurious even though false : That the said Alexander Pater- 
son, the pursuer's brother, accordingly waited upon the said Charles Shaw at 
the hour to which he had limited his silence, being 1 1 o'clock of Monday the said 
■ 1 9tfa day of January last, and paid him the money which he had so demanded, 
-amounting to the sum of L.904 ; upon which occasion the said Charles Shaw 
wrote and signed the following letter, which was addressed to the said Alexan- 
der Paterson : — * Edinburgh, \9th January 1829.-— My dear Sir, With refe- 

* rence to the subject of our conversation yesterday, I acknowledge that you 
-' have of yourself come forward and paid me the money I demanded, in- order 
' ' that I should for ever preserve the most entire silence on the subject, for the 

* sake, not only of your brother, but more especially for the sake of all your 
' friends. I therefore hereby pledge my honour never again to speak of the 
' matter alluded to, excepting to tliose I have already spoken to, and that only 
' for the purpose of telling them you have done this ; (these gentlemen have 
' pledged themselves to me not to speak about the matter until they have had 

* my permission) • as you consider the very insinuation as bad as the reality, and 
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* as it could aot be ramedied by anj publicity that might be given to it by your 

* brother demanding Mtisfiiction of me, as nothing will erer tempt or force me 

* to meet him in a hostile manner, for the reaions I have already mentioned to 

* you.' That, in consequence of having received the said letter, and of the said 
Charles Shaw's previous pledges, the purraer had a legal and moral right to the 
observance of the obligation which die said Charles Shaw had come under to 
him, of keeping secret from every one his mid false and calumnious statement; 
iMtt the said Charles Shaw, in utter violation of his said pledge and promise, 
did most gratuitously and maliciously, not only promulgate the said false and 
calumnious statement to various individuals on the foresaid Sunday after the 
meeting which he held with the said Alexander Peterson, but he promulgated 
and disseminated the same, both veiiially and in writing* on the said Monday, 
and after that day, and after he had received and pocketed the sum which he 
liad extorted from the pursuer as the price of his silence. In particular, the 
said Charles Shaw did, on the foresaid 18th day of January last, say or insi- 
Auate to Walter Jollie, James Moncrelff Melville, and Andrew Cbson, all 
clerks to our signet, and to William Born, architect in Edinburgh, William 
Henry Murray, mansger of the Theatre- Royal of Edinburgh, Donald Smith, 
4>anker ia Edinburgh, and Lieutenant Edward Inglis, late of our 5d Dragoon 
Guards, residing in Edinburgh, that the pursuer played falsely or unfairly at 
cards ; that he had won money unfairly from him, the said Charles Shaw ; that 
he, the said Charles Shaw, had demanded restitution of tlie same by the next 
day at eleven o'clock, and that, if such restitution was not made, he would, by 
circulars prepared to be despatched, expose the pursuer to the world as a person 
who cheated or played falsely at cards : That the said Charles Shaw further, 
upon the said 18th day of January last, or early in the morning of the fdlow- 
iog day, wrote^ or caused to be written, or at least has since alleged that he wrote, 
or caused to be written, to Henry M. Low, W. S. a letter in the following or 
similar terms :— < My dear Low,— I this morning sent a note to Mr Alexsnder 
' Paterson, the brother of Mr David Peterson, to call on me this forenoon ; 
' and when he came I made a communication, that if his brother did not re* 

* fund me all the money which I had ever lost to him, before eleven o'clock to- 
' morrow, I would eipose him to the public as a person who was guilty of false 
' play at cards. . I have had within these few minutes an interview with Mr 
' I ■ • , from Mr D. Peterson, in which I stated to him most distinctly, that 
' the only terms to which I would listen were, the '* money at eleven o'clock, or 
' exposure." Thus the matter stands. Mr -...»— went direct to Mr Pater- 

* son ; and what is to be done I know not, nor care, as I feel I have acted as 
' every geotleihan should act. I need not say to you what I expect of you, as 
' f have known you too long not to be aware that you must view the character 

. * of a man who cheats at cards in the same horrible light in which I do. I 
' shall not leave this house till eleven o'clock to-morrow. I have been making 
' long and strict inquiries to-day, and every thing corroborates moit strongly what 
' I have already heard. I shall go into this disagreeable matter slap-das/if how- 

* ever deeply I myself maybe implicated, being quite aware, that in difficulties 
. ' nothing but the old proverb of ** Honesty is the best policy" will carry a man 
.* through this world.— P. S. As I have no friend to consult, I should like to 



!52 

*■ §9e you before ten to4norrow. If the money is paid to me, bumi, destroy, 
' or dUpoud qfi so that J), Patenon does not get the uu tfUyl have pledged my 

< honour to be quiet. ' That, in consequence of these statements, so falsely and 
tnaliciously promulgated, in direct violation of a solemn engagement, the whole 
drcumstanees of the f(»«said transaction were speedily disseminated, and be- 
came the tttljeotbf the general conversation of the public ; and the said Cliarles 
Shaw, instead of checking this, did all that in him lay to proBiote and foment 
the discussion, ' ' ■ faking caire always to misrepresent every thing to the prejudice 
and injurj^ of the pursuer. That, in particular, he, on or about the 30th day of 

• January 1839, voluntarily appeared before several gentlemen, who were as- 
sembled within the bouse, No. 96* George's Street, Edinbui^b, and there, and 
in absence of the pursuer, read a statement to them, in which he repeated the 
whole of the foresaid cbaiges : That the condu^ both of the pursuer and of the 
defender afterwards became a sutject of inquiry before a joint committee of the 
King's Body- Guard in Scotland and of the Edinburgh Troop of Yeomanry, 
of the former of which the defender, and of bath of which the pursuer was a 
member ; and this body came to a resolution, which, as it cannot bind the pre- 
sent parties, and was not even professed to proceed on any legal or equitable 
firinciplea of investigation, but was rested entirely on general rumours, vague 
surmises^ and unexplained impressionsi and in the absence of the parties, it is 
not necessary to specify heret That this resolution being the result of a private 
inquiry, and having no public or legal object in view, was never intended, by 
those who adopted it, to be promulgated to the world : That, nevertheless, the 
said Charles Shaw, banng procured cc^ies of the same, communicated their 
import to various individuals, at various times and places, tp be condescended 
en in the process to follow hereon, and in such a manner as to leave it to be in- 
ferred, (contrary to the fact), that these opinions or judgments were founded 
entirely on a proof of the pursuer's guilt of the crime with which he had been 
so falsely charged ; all in direct violation of bis said promise. And further, on 
or about the 20th day of February last, and since that period, the said Charles 
Shaw published, or caused to be published and circulated, a paper entitled— 

< Statement, by Mr Shaw, to the Members of the Royal Company of Archeis, 
* King's Body-Guard, and to the Members of the Edinburgh Troop of Mid- 
' IiOthian Yeomuiry,*— wherein he repeated his foresaid false and calunwioas 
iiccusations, and again alleged and insinuated, by garbled, incorrect, and un- 
founds statements, that the pursuer was a person who played falsely at cards, 
-— tbftt he had received evidence that the pursuer played falsely at cards,«i<and 
that the pursuer admitted the truth of the accusation, which alleged admission 
of guilt by the pursuer always formed one of the modes in which the defender 
TOMk Msely calumniated the pursuer, by whom no such admission was ever 
made. By all which false and calumnious acts, deeds, publications, statements^ 
and insinuations, verbal, writteut and printed, the pursuer, having been injured 
in his good name, character, feelings, and interests, raised a summons of diu 
mages against the said Charles Shaw, dated and signeted the 4th day of Mardi 
1829, which proceeds upon the narrative above written, and concludes, that the 
said Charles Show ought and should be decerned and ordained to make pay- 
ment to the pursuer of the sum of L. 10,000 sterling, or such- other sum, less 
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or mon, m •bould ba atceitsMMd to be the amount of Mm iojury and damaga 
•suacaiiiad bj the pursuar in Ms good nana^ chanwlar, eradit, and reputation, aa 
waU aa patrimooially, and aa a ioUuium for the tijary dona to hit faalings and 
tboaa of bis IKends, by and in consequence of the eonduct of the said Charles 
8baw, in manner before recited, and for expenses, aa the said summons in iu 
sdf bears : That, since the said summons of damages was served upon the said 
Charles Shaw, he, instead of checking his abuse of the pursuer, has perserered 
•in his determinatioQ of calumniating him ; an4» in particular, the said Charles 
Shaw did, on or about the 14th day of the aaid month of March, and since that 
pariad, print and publish, or cause to be printed, published, and circulated, a 
letter or statamant* addressed to James Hope, £sq. juo. Writer to our 
■ fiecntary to the Royal Company of Archers, our Body^Guard, wherein he 
paattf bb foruMid falsa and calumnious accusations, aiul» in particular, lahaly 
said, asserted, or insinuated, that the pursuer was a person who played unfairly 
«t sards ; that on one occasion, when the said Charles Shaw was present at a 
card*paity within the house of the pursuer, soma of the party were influenced 
^to depart by their knowledge that the pursuer phiyed unfiurly at cards ; that 
the aaid Charles fihaw had been told that the puraier waa guilty of unfair play 
at earda, and that be could establish the fact by the testimony of several gentla- 
men ; And Airther, on or about the 19th day of the said month of March, and 
■since that period, the said Charles Shaw printed and publiihed, or caused to be 
printedf published, and circulated, a letter or statement to which the name of 
the said Charies Shaw is appended* in which he repeated and maintained the 
ialse and calumnious statement contained in the publications ^ore mentioned ; 
or a^ least* by pretending to discuss matters connected with the subject of the 
. foresaid calnmniotts statements and insinuations, be made such references, copi- 
ments, and insinuations^ as to call the attention of the public, or the persons by 
whom the said letter was read, to bis foresaid former false and calumnious state- 
jnenls and intinuatloas, and thereby rendered the same more notorious : By all 
and each of which calumnious publications, statements, and insinuations^ so 
printed, published, and circulated by the said Charles $haw since the said mubi- 
-mons of damages was raised and executed against him, the said Charles Shaw 
has again and further grievously injured the pursuer in his good name, feelings, 
and interests, for which be is bound to make reparation and tolatium to the 
pursuer : And although the pursuer has frequently desired and required the 
said Charles Shaw to make such reparation and toUUiaunt yat he refuses, or at 
least delays, to do so, unless compelled; Therefore the said Charles Shaw, de- 
fender, ought and should be decerned and ordained, by decree gf the Lords of 
. our Council and Session, to make payment to the pursuer of the sum of L.$000 
sterling, in addition to the sum concluded for in the said original action, or such 
other sum, less or more, as shall be ascertained to be the amount of the injury 
and damage, sustained by the pursuer in his good name^ character, credit, and 
reputation, as well as patrimonially, and as a $okUium for the injury done to 
his feelings and those of his friends, by and in consequence of the conduct of 
the said Charles Shaw since the date of the foresaid original action, in manner 
before recited : And Airtber, the said Charles Shaw ought and should be dif- 
cemed and ordained, by decree foresaid, to .make payment to the pursuer of the 
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sum of L.500 sterling, or such other sum, less or more, as shall be modified 
«9 the expenses of the process to follow hereon, over and above the expense of 
extracting the decree to be pronounced therein.— Our will is herefore^ &c. 



DEFENCES for Mr Shaw. 



The defender served about seVen yean as an Officer in the Army, and he 
l>a» held the office of Honorary Secretary of the Caledonian United Serrice 
Club ever since its institution. On the reduction of the army, a good many 
years ago, the defender having been put on half-pay, established himself as a 
wine-merchant at lieith. The pursuer's brother, Mr Alexander Peterson, is 
also a merchant in Leith, and with him the defender formed an acquaintance. 
Through Mr Alexander Peterson, he became acquainted with the pursuer and 
other members of the family. While the defender was in the army, he never 
played cards at all,— <at no time has he been much in the practice of doing so ; 
and although bis acquaintance with the pursuer led him to join in the amusft- 
ments of the card-table more frequently than he might otherwise have done, yet 
he has never attained to any dexterity or reputation for dexterity at card play- 
ing ; and this the pursuer well knew. The defender's ' want of skill* is special- 
ly set forth and libelled on in the summons. Except in the society of the pur- 
suer, he has seldom played cards for any stake ; and when he did happen to 
play with the pursuer, he was a loser. The pursuer, it appears, has addicted 
himself to gambling, that is, to deep play at cards ; or in the words of the sum- 
mons, he has been * in the practice of playing at cards, and that more deeply 
* than is customary or proper for persons of his situation and profession.' His 
practice in that department was attended with singular success for a considerable 
time, until about the date of the events which have led to the present action. ' 

On or about the 5th of August last, the defender was invited to dine at the 
pursuer's house. There was a good deal of wine, both during and after dinner, 
and there were produced samples of various kinds of wine, of which the de- 
fender's opinion, as a wine-merchant, was asked. He was thus induced to 
drink more wine perhaps than any other person present The pursuer habi- 
tually abstains from drinking much wine. In the course of the evening cards 
were introduced. Several members of the company went away early, but the 
defender and another were induced to remain to supper, and afterwards to play 
cards to rather a late hour. The game was what is generally denominated 
' Brag.' The pursuer was eminently successful. When he dealt ihe cards, be 
seldom or never failed to hold the highest hand ; and as no suspicions were en- 
tertained, he was allowed to deal as often as he pleased. Those who thus re- 
mained to play with him became his debtors. The defender lost altogether that 
night L.238, a small part of which was paid at the time. In reference torn 
statement in the summons, it may be proper here to mention, that it is true the 
pursuer proposed to give up play some little Ume before the game was stopped. 
When that proposal was made, the pursuer had just dealt, and had been a great 
gainer. Only two other deals were afterwards played. In these the pursuer 
did not deal the cards, and he did not win. The party (hen broke up. Be- 
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fore iNurting, the defender requetted that secrecy should be preserved as to the 
traosactions of the evening, and, in particular, that the pursuer should not men- 
tion them to bis brother Alexander Peterson. The pursuer pledged himself 
to secrecy ; but in a few days the defender learned that his losses on that even- 
ing had been made known by the pursuer to Mr Alexander Peterson ; and the 
pursuer himself afterwards admitted tldst he had mentioned the matter to his 
brother. 

: On the 6th of August, being the next day after the proceedings abore de- 
tailed, the defender addressed a letter to the pursuer, explaining that he was 
not prepared immediately to provide for a claim arising out of a transaction so 
unexpected, and to him so unusual, but at the same time stating his determi- 
nation to pey the balance ere long ; and accordingly it was understood that he 
was to have bis own time to do so. In the month of September the defender 
received a letter from the pursuer, reminding him of the claim ; and in the month 
of October be received another letter from the pursuer, stating that his Martin* 
fnas engagementi rendered it indispensably necessary that he should imme- 
diately receive payment of the sum he had won from the defender on the 5th 
of August. The defender also learned that the pursuer had, about the same 
time, written to the defender's fellow- sufferer relative to the sum won from biro. 
In consequence of the applications above mentioned, the defender did, upon the 
term day, viz. the 11th of November last, pay the whole sum claimed from him 
by the pursuer. On making the payment, the defender requested that his let- 
ter of the 6th of August should be given up to him ; but he was informed by 
the pursuer that it had been destroyed. 

At this time, and down to the 14th of January last, the defender had no sus- 
picion that the pursuer bad been guilty of unfair play, or that such a thing had 
ever been surmised or suspected of him. But upon that day the defender was 
informed by one of the gentlemen named in the summons, that the pursuer was 
said to have been guilty of unfair play at cards. Upon farther inquiry, the de- 
fender found that such a report had been in circulation for a considerable time, 
and was known to several people, among whom were most of those mentioned 
in the summons. The defender was also informed of various corroborative 
circumstances, which satisfied him that the report was not groundless, and con. 
vinced him that he had himself been the unconscious victim of such practices 
on the evening of the 5th of August, and on previous occasions when he had 
the misfortune to lose money to the pursuer at cards. 

Before this time, although the defender was ignorant of the fact, many of 
the pursuer's acquaintances were so thoroughly convinced of his unfair play at 
bragt that they declined to play in company with him, or, at all events, declined 
to play when he dealt the cards. It had been observed, that when the pursuer 
' played brag^ which he did on every opportunity— his success was so very con- 
'slant as to baffle all calculation. It had been observed, that he played and betted 
boldly on his own hand before looking at it, when he had himself dealt the cards, 
and that on these occasions his hand was uniformly great ; but that when he 
did not deal, he held no greater hands than other people, and did not bet largely, 
or with any particular confidence, on his own hand. It had been observed, 
that he was very ready on all occasions, unasked, to relieve his neighbours of 
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mode of sbuffliog the cards, and of haodling. them, when he dealt at brag, which 
he did not practise when he dealt at whist. The suspicions tboseicited.led ta 
more minute observation. In the month of July 1828, when playipg brag at 
a> party in Frederick Street, the pursuer was closely watched by one of the gen^ 
tleinen engaged in the game, who distinctly obsenred the pursuer, when dealing 
pase a card, with great dexterity, from the bottom of the pack to the top, and 
deal that card to himself. The pursuer was a great gainer that night. The 
gentleman who observed the above proceeding mentioned it the same night to 
tome of the others, and from thenceforward he. declined visiting the pnrsuei^ 
though he had previously been in the habit of doing so. In the month of De* 
eember last, another gentleman observed a similar proceeding en the part of 
the pursuer, wbo^ on turning his eye towards that gentleman, and observing 
that be was watched, became deadly pi^, put his band to his forehead, said be 
had a violent headache, and most go home immediately, and the party broke up^ 
the pursuer having been a great gainer; but the gentleman who made the obe 
aervation, and in whose house the proceeding took place, considered it his duty 
to inform the rest of the party of what he had observed, and this. he did that 
very night, before allowing them to leave his house ; and from thenceforward 
that gentleman never associated with the pnrsuer. Other observations of a 
similar kind bad been made. 

The miitter having assumed this aspect, the defender considered himself ea^ 
titled, and even called upon to make known to the pursuer Che circumstancea 
which had transpired, and to demand from him restitution of money which the 
defender was now sMisfied he bad lost by unfair play on thd part of the pursuer. 
The sums which the defender had lost when playing with the pvtsuer, includ- 
ing the transactions of the 5th of August, amounted to Upwards of L. 90a 
Accordingly, upon the 18th of January, the defender sent for Mr Alexaod^ 
Paterson, beiiig the member of the family with whom hb was most intimately 
acquainted, and through whom he had been blx>ugfat into the society of the pur- 
suer, and who, as already mentioned, was awisre of the defender's loss on the 
5th of August. To Mr Alexander Paterson the defender stated the informa- 
tion he had obtained, and the demand which he made for' restitution ; and de- 
sired him to communicate these to the pursuer, and at the same time to com- 
munnsate the defender's determination to convene a meeting, and lay the whole 
matter before that meeting, if his demand should not be complied with by M 
o'clock of the forenoon of next day ; but that^ if restitution should then be 
made^ he should abstain from following out that measure— -it being distinctly 
stated and understood, that in that case the pursuer was never again to presunie 
to play cards. It is not true that the defender then came under any pledge to 
abstain from mentioning the matter to any one until 1 1 o'clock next day. He 
neither intended to give, nor did he in point of fact give any such pledge. Oa 
the contrary, it was bis intention, and it was necessary for him in the interval 
to prosecute his inquiries, and to prepare himself for any measures which might 
be adopted by the pursuer in consequence of the above communication. Neither 
is it true -that the defender said to Alexander Petersen,^ that he was resolved 
never upon any account whatever to meet the pursuer in a hostile manner ; on 
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tM conthLTj, he distinctly stated, that if the pursuer was pure, he wu aWar* 
that he must meet him, 'if required to do so. The defender did prosecute his 
inquiries in the cdurse of that day ; but he did not, gratuitously and unncees- 
aarily, sUtl less did he maliciously, mention the circumstance to any personi 

On the evening, or rather night of the same day, the defender, on l«tumnig 
home, learned that Mr Donald Home, W.S., whom he knew to be an intimaft* 
driend of the pursuer, had been calling for him, and it occurred to the defender 
that on his way home he had passed Mr Home; He immediately went out 
9gain !n search of that gentleman, and found him along with the pursuer on 
the street Mr Home and the defender had then some conversation, from which 
ft appeared that the pursuer had already mentioned the subject to Mr Homoi 
who was acting as the pursuer's friend in the matter, and in that capacity waa 
seeking an interview with the defender. The defender then stated to Mr Horao 
his determination to proceed in the course already described, should the money 
of which he had demanded restitution not be made forthcoming at the time ap* 
pointed. He also stated, that if the money should be burned, destroyed, or 
given in charity, he would be equally well satisfied as if it should be rtostored 
to himself; and in answer to a question fi-om Mr Home, the defender stated 
bis opinion, that Mr Home, as the pursuer's friend, could not advise him to 
pay the money, as that would be a complete admistlon of his guilt The de- 
fender has reason to believe that this opinion cmocided with that of Mr Home, 
and with the adfice which Mr Home gave to' die plirsuer. The defender likc^ 
ivise told Mr Home, that he would not consider himself bound to accept any 
Challenge from the pursuer, unless be should be brought forward pure ; but if 
ibe pursuer should be brought forward pure, the defender would of course con- 
sider himself bound to accept his challenge. The pursuer, however, never sent 
atay message to the defender. On returning hokne from this interview, the de- 
fender wrote to Mr Low the lett^ quoted in the sumlnons, 'giving hurriedly an 
•ccount of ihe state of the matter at that time. Mr Lo^ was one of the per- 
tons with whom the defender had communicated upon the subject, before his 
interview with Alexander Patenson. 

The pursuer having resolved to make restitution, Mr Alexander Patersou 
waited upon the defender, on the 1 9th of January, at 1 1 o'clock, and after 
Mating that the pursuer bad agreed to pay the money, handed over the amount, 
and requested that the defender, for the satisfaction of the family, should tran- 
laribe and sign the letter quoted in the summons, and which had been pre* 
riously prepared by the said Alexander Pat^rson ; who appeared to be much 
agitated and distressed, in consequence of the conduct of the pursuer, and the 
stffect it might have upon the family. Tlie defender sympathized in his dis- 
tress, and after hastily perusing the letter and making some slight alterations, 
ha transcribed and signed it as requested. Both verbally and in the letter, the 
defender expressed to Mr Alexander Paterson, that he had already mentioned 
^e matter to several gentlemen, most, if not all of whom he named, and that 
be would again meniiou it to these persons, in order to inform them of the tet- 
mination to which the affair had been brought Beyond that, he pledged him- 
self not to mention the subject It was also ^ain distinctly stated and under- 
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stood al the time of granting this letter, that the pursuer was never again to play 

cards. 

The defender preserved the promised secrecy inviolate as long as the pursuer 
would permit him to do so ; but the pursuer himself did hot keep the matter 
secret Even on the 1 8th, before the money was paid, the pursuer, and bis 
friend Mr Home, had mentioned the subject of the defender's demand in the 
hearing of several people, including some of those mentioned in the summons. 
And again, upon the 1 9th, being the day on which the money was paid, the 
pursuer and his friend Mr Home mentioned the matter, and the result of it, 
in the hearing of several people, including some of those mentioned in the sum- 
moos. But the thing did not rest there ; for the pursuer, finding that most of 
his friends with whom he consulted upon the subject could not countenance 
him, while by his conduct he substantially and unequivocally admitted that be 
had been guilty of unfair play at cards, and fearing that the matter would take 
wind, endeavoured to uphold or palliate his own conduct, by circulating state- 
ments relative to the affair, so framed as to cast most unjustifiable reflections 
upon the conduct of the defender. 

In particular, on or before the 28th of January, he again put into the pos- 
session of Mr Donald Home, W. S., the letter which the defender bad tran- 
seribed at the desire of Mr Alexander Paterson upon the 19th January, and 
likewise a separate statement or statements relative to the affair, and containing 
assertions, insinuations and reflections, which went to affect seriously the de- 
lender's character. On ot about the 28th of January, a meeting, consisting of 
about fifteen gentlemen, was convened, at the desire or with the approbation 
and concurrence of the pursuer, by means of circular letters issued by Mr 
Home. At that meeting, the pursuer's calumnious statement was read by Mr 
Home and considered, and the whole matter was canvassed and discussed. 
The defender was kept in utter ignorance of these proceedings— Mr Alexander 
Paterson had continued hb intercourse with him as formerly, and the defender 
was receiving a friendly visit from that gentleman at Leith, on the very day and 
at the very moment the meeting was assembled at Mr Home's. The defender 
had no knowledge of what was going on until the 29tb of January, when a de- 
putation from the above-mentioned meeting requested and obtained an inter- 
view with him. The defender now discovered that the letter he bad transcribed 
for the satisfaction of the family had been used differently, and that the secrecy 
which had been pledged upon the 1 9th, and preserved scrupulously by him, had 
been taken advantage of by the pursuer, in order, if possible, to prop up his 
own character by secretly undermining and sacrificing that of the defender. 
He al^ learned by accident, that another meeting was convened for the SOth 
of January, by desire of the pursuer, or some person acting on behalf of the 
pursuer, and with his knowledge and approbation ; at which meeting of a num- 
ber of highly respectable persons, the matter was to be canvassed and discussed* 
under the influence of such gloss as the pursuer might choose to put upon it, 
out of the presence of the defender, or any one on his behalf. The defender 
requested to be allowed to be present at that meeting, and at length, with the 
greatest difiSculty, Mr Home, at whose chambers the meeting was assembled, 
permitted the defender to enter. The meeting consisted of sixteen gentlemen 
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celected from among the punuer'i former friends and acquaintances. Tbe de- 
fender was allowed to state his narrative of the affair, and then be retired to Ai 
adjoining room, where he remained until be was again introduced tojthe meet, 
ing. On this occasion several questions were put to him, which he answered, 
and he appealed to the knowledge and observation of some even of the gentle- 
men present Several of them stated that they had previously been satisfied in 
their own minds they had observed false play on the part of the pursuer, and 
had resolved never again to sit at table with him ; and one gentleman detailed 
the particulars of an occasion on which he had distinctly observed the pursuer, 
when the deal came round to him, adroitly drop, with the fourth finger, a card 
from the under side of the pack upon his own hand, while, he dealt to others 
from the top,, and that with that hand he gained. The meeting declared them- 
selves highly satisfied witli the defender's conduct throughout the whole affair; 
and afterwards the sense of the meeting was committed to writing in the fol- 
lowing terms, testified by the signatures of fifteen of the gentlemen present. 
(The Resolutions printed ante, p. 7. were here introduced.) 

This attempt on the part of the pursuer having thus been defeated by the ir- 
resistible truth of the case, be had recourse to another expedient. He address- 
ed the following letter to his friend John Russell, Esq. W. S^ who held an of- 
ficial situation in the Royal Company of Archers. *' ' 

(The Letter printed p. 8. was here inserted.) 

The pursuer addressed a similar request to Mr Cockbum, then commanding 
the Edinburgh Troop of Yeomanry. 

In consequence of these requests, certain members of the Royal Company 
of Archers, and of the Edinburgh Troop of Yeomanry, formed themselves in- 
to a joint committee to investigate the pursuer's conduct It is impossible to 
f«ad the letter above quoted, without seeing that it contains statements and in- 
sinuations calculated and intended to implicate the defender's character. The 
defender also requested that his conduct might be investigated, and especially 
in relation to a false and calumnious accusation which had been made against 
him by the pursuer, and which is repeated in the summons, viz. That he bad 
broken the pledge of secrecy contained in his letter to Mr Alexander Paterson 
of the 19th of January. The committee of Archers and Yeomanry, after in- 
vestigating the pursuer's conduct, did not find that the charge made against 
him was an * atrocious calumny,' or a ' slander,* or * that the whole is founded 

* on nothing but the basest insinuation and the most malicious rumour.* They 
did not find that there was * no foundation for such a foul charge,* or that it 
was made under * unjustifiable circumstances.' Their finding did not support 
the pursuer's letter in any respect; on the contrary, in regard to the pursuer it 
was in these terms: — * The joint committee having read the statements of tbe 

* parties, and heard the evidence adduced by them, and considered the whole 

* matters referred to in the above letters, beg leave to report, with the deepest 
' regret, their opinion, in the first place, in regard to Mr Paterson, that he 

* ought no longer to continue a member of either of the above corps.* Then 
the report of the committee proceeded to impute to the defender a charge 
which had never before been heard of, and consequently which he had never 
been allowed an opportunity of rebutting, and which had no foundation in 
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ficL It was a cKarge, riot of having made a falte accu'satioo against the pur- 
giier-.or of baying made an accUBliti<ni under wgust^Ue ciicttmstancea-»4r 
of baWog broken the pledge of secrecy contained in his letter to AWzander 
Patenoa,— but it was a charge of baWng broken an unqualified pledge of 
secrecy, by mentionibg the matter on the previous day, Tis.^ the 18th, wAtfe m 
reality no tuch pledge ofsecrecjf theii ea^edy-^-and of having concealed from Mr 
Aleiander Paterson, at the time of receiving the money on the 19tb, that he 
bad already mentioned the mjfttter to any person, while, in point of fact, the verff 
letter to jHeiander Patertoh, prepared by himtelf, bore, in to many wordtj thai 
the defender had mentioned the matter to several persons. 

The pursuer acquiesced in the finding of the comnuttee against him, and his 
name was struck out of the liftts of Archers and Yeomanry. The defender, 
however, considered it due to himsielf to explain the very great error, in point 
of fact, into which the committee had fallen, or had been led with regard to 
him, and to take off the effect which might otherwise have been produced by 
the report of the committee^ especially as the pursuer bad requested that the 
■committee should state their opinion of the puUter to the world, and as the re- 
port of the committee necessarily would be, and in point of fact was, communi- 
cated to the respective bodies of Archers and Yeomanry, or to the Council or 
managing Committee of these bodies. Under these circumstances, and iii hit 
own vindication, the defender caused to be transmitted to several of the Archers 
and Yeomanry the printed statements or letters referred to in the summons; 
but be denies that these statements were of the character alleged, or that in any 
part of the proceedings he acted in the gratuitous and mididous manner 
ascribed to bim. He was throughout actuated by the purest motives, and im- 
pelled by a 9ense of duty and of justice to himself and others, and in vindica- 
tion of bis owiMJlaracter against the insidious attempts of the pursuer* He 
may add, that when applied toby a gentleman connected somehow in business 
with the pursuer, for a copy of the statement, in order that be might judge 
whether the pursuer was trust-worthy, the defender declined to give it, as the 
sole purpose of the statement was to vindicated himself. 

The pursuer having lailed to justify himself in the eyes of any of the several 
meetings convened at Mr Horne*s for the purpose of enabling him to do so^ 
or of the joint committee of Archers and Yeomanry, on all of which occasions 

be was allowed the most ample opportunity, has had recourse to the present 

action, in the hope that he may derive some advantage from the legal and 

(echnical trammels to which the defender may be subjected. 

The whole allegations in the summons, so far as not consistent with what is 

above set forth, are denied. 

The defender maintains the following pleas in defence :— 

let. The pursuer is not entitled to damages in this action, because be was 

in factguilty of foul play and cheating at cards, and wfui known and repi^^d 

to have been so before the date libelled. 

2d, The pursuer is not entitled to damages in this action, because, previously 

to the date libelled, be was currently reported and believed to have been guilty 

of foul play and cheating at cards, and the defender was no way accessary to 

the ciTjeating of that report or belief. 



. 3d^ la the ciicttinttAocM in which th« defender was )f»lectd, he wu CDtiUcd 
lo demend mlitutHW of hit money, end lo lUte the grounds upon which he 
jnede the demand. 

Mf The pursuer having himself promulgated the matter, and especially 
having accompanied his promulgation with reflections on the deiender'scharao- 
ler, the defender was entitled lo promulgate a more accurate statement of the 
.whole matter; and the pursuer is not entitled to damages on account of the 
defender having done so. 

5Mt The pursuer having requested an investigation of the matter by the 
Yeomanry and Archers, in order that they might state their opinion of it to 
the world, and the defender's character and conduct having been miied up 
^ith the matter, and reflections having been cast upon him, he was entitled to 
covment upon the proceedings and to vindicate himself. 

In rtipect vfhertof^ &c. 

DUKF. M'NEILL. 



REVISED CONDESCENDENCE for David PAUasoir, Punuer,agahui 
Cbablis Shaw, Defender t and REVISED ANSWERS thereto for the 
said Cbarlxs Shaw; with the STATEMENT of FACTS by the said 
Caaales Shaw, and ANSWERS thereto by the said David Fatsasow. 

Article L On or about the 18th or 19th of January 1829, the defender 
stated at different times, in Leitb, or in Edinburgh, to Walter JoUie, James 
iCoocreiff Melville^ and Andrew Clason, all clerks to the signet, and to Wll. 
liam Burn, architect in Edinburgh, William Henry Murray, manager of the 
'Theatre-royal of Edinburgh, Donald Smith, baolter in Edinbvrgb, Thomas 
Sprot, writer to the signet, and Lieutenant Edward Inglis, late of the third 
'Dragoon Guards, either when these persons were all together, or to some one 
or ether of them sc|Mrately, that the pursuer played falsely or unfairly at cards; 
that he had won and taken money unfairly from him, the defender ; that the 
defender bad demanded restitution of bis money, on the ground that it had been 
uniairly gained ; and that if it were not repaid, he would expose the pursuer to 
the world as a person who cheated, by pbying falsely at cards; or did, to all or 
some of the foresaid persons, make use of expressions and statements to this 
effect. 

^mti«r.— This article is not admitted as laid ; but it is admitted that the 

defender has stated, under the circumstances explained by him, that the 

pursuer was guilty of false or unfair play at cards. 
ArUll, — On the 18th of January 1829, the defender wrote and sent, 
or caused to be written and sent to Henry M. Low, writer to the signet, a let- 
ter, in which he repeated the foresaid statements, and directly accosed the pur- 
suer of playing falsely at cards, and of cheating; and again threatening to ex. 
pose the pursuer as a cheat, if the money which he, the defender, alleged had 
been unfairly won from him, were not restored, 
^ns.— The letter to Mr Low is admitted. 
' Ah. IlI.---On the 18th of January 1829, the defender pledged himself, 
verbally, never to disclose or speak of his alleged suspicions or belief of the 
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pursuer's alleged fraud, provided the money, which it was all along the de- 
fender's great object to get, was repinid. This pledge was given in his own 
house in Edinburgh, to the pursuer's brother, Alexander Paterson, merchant 
in Leith ; and he renewed it on the same day, on the street, in Edinburgh, to 
Donald Home, Esq., writer to the signet. These pledjges he meant and re- 
quested to be communicated, and they were communicated to the pursuer. 
These pledges were afterwards renewed on the 1 9th of January, when the de- 
fender came under a solemn written engagement that he should for ever ' pre«> 

* serve the most entire silence on the subject ;* and stating farther, that * I 
' pledge my honour never again to speak of the matter alluded to, excepting to 

* those I have already spoken to.' 

^iu.«-The pledges of secrecy alleged to have been given to Alexander 
Paterson and Donald Home are denied. The written engagement; 
here only partially stated, is admitted ; but it is denied that a correct 
account of this pledge is given, and reference is made to the defender's 
statement of facts. 
jfrl, IV.— Notwithstanding this, the defender did repeat the foresaid 
statement, or statements to the foresaid effect, subsequently to the said 19th day 
of January 1 829, to various persons to whom he had never spoken of it before. 
In particular, he repeated these statements in Edinburgh, or in Leith, to Sir 
John Hope of Pinkie, Baronet, John D. Hope, Esquire, merchant in Leith, 
William Dickson, wine-merphant in Leith, John Bowie, writer to the signet, 
William Bowie Campbell, writer to the signet, Henry M. Low, Esquire, writer 
to the signet. Captain Barclay, of the royal navy, residing in Edinburgh, Tho. 
mas Patton, writer to the signet, Thomas Junes, writer to the signet, Thomas 
Ewart, writer to the signet, Hugh Bmce, Esquire, advocate, Thomas Allan, 
Esquire, banker in Edinburgh, George Kinnear, Esquire, banker in Edin- 
burgh, John George Kinnear, Esquire, also banker in Edinburgh, James 
Hotchkis, Esquire, writer to the signet, James Brown, Esquire, accountant in 
Edinburgh, William Keith, Esquire, accountant in Edinburgh, Robert Haig, 
Esquire, distiller at Lochrin, Alexander Haig, Esquire, distiller at Sunbury, 
and James H. Burnett, Esquire, writer to the signet * 

^n«.— This article is denied, subject to a reference to (he defender's 
counter-statement. 
Art. v.— >On or about the 30th of January ] 829, the defender volunta- 
rily appeared before several gentlemen who were assembled within the house 
No. 96. George Street, Edinburgh, and then and there asserted or stated to 
them, from a written paper, that the pursuer had been guilty of the foresaid 
fraud or frauds, viz. that he was a cheat, and had won money unfairly from 
the defender at cards. 

Ans» — Admitted, that the defender, on the date here mentioned, read 
from a written paper, under the circumstances explained in the coun- 
ter-statement on his part. 
Art. VI.— On or about the 20th of February 1829, the defender pub- 
lished and circulated a paper, entitled, * Sutement by Mr Shaw to the Mem- 
* bers of the Royal Company of Archers, King's Body Guard, and to the 
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' Members of the Edinburgh Troop of Mid- Lothian Yeomanry;* which paper 
contained repetitions of the foresaid statements and accusations, 

^n«.— The publication of the Statement here referred to is admitted ; 
and reference made to that Statement for its contents. 
Art. VII. — On or about the 14th of March 1829, and since that period, 
the defender published and circulated a letter or statement, addressed to James 
Hope, £&q. jun., writer to the signet, secretary or acUng secretary of the said 
Royal Company of Archers, Kiog*s Body Guard; and on the 19(h day of the 
said month of March, and since that period, the defender published and circu- 
lated a letter or statement, to which the said defender*8 name is appended ; in 
which letters or statements he repeated the foresaid statements and charges. 
ufru.— -The publication of the Statements here mentioned is also admitted, 
and reference made to the documents themselves. 
Art. VIII.— On all of the foresaid occasions, the defender did not merely 
state bis own belief that the pursuer was a cheat, and had defrauded him at 
cards, but exerted himself in an eager manner, by statements and arguments, 
to convince those to whom he addressed himself, that bis charges were unques- 
tionably true, and that he was in a condition to prove them. 
ufn«.— Denied as set forth. 
Art. IX.— The whole of the foresaid statements and charges were utterly 
false, insomuch that the defender himself did not sincerely believe them, or, at 
least, did not believe them on any probable or reasonable grounds^ but was ac- 
tuated, solely or chiefly, by a desire to invent some plausible reason for obtain- 
ing from the pursuer the money which he had resolved to demand from him. • 
^nj.— Denied. 
Art. X.— The foresaid false and calumnious statements have proved highly 
injurious to the pursuer, in his feelings, character, and interests, 
^nf.— Denied that any damages are due. 

Rksfondxmt*s Statembmt of Facts. 

The respondent avers, and offers to prove,-** 

I. The respondent served about seven years as an officer in the army, and 
he has held tlie situation of honorary secretary to the Caledonian United Ser- 
vice Club since its institution. On tlie reduction of the army, having been 
put on half-pay, he established himself as a wine-merchant in Leith ; and on 
the death of Mr James Bruce, of the house of James Bruce and Company, 
wine-merchants there, he became a partner of that house, under the firm of 
James Bruce, Shaw, and Company, llie pursuer's brother is also a wine- 
merchant or agent in Leiih, and with him the defender formed an acquaint- 
ance, which led to an introduction to the pursuer and his family. This was in 
the year 1819 or 1820; by which time the pursuer, who had been bred in the 
office of Mr James Brown, was in business as an accountant. 

^n«.— Admitted, that the pursuer's brother is a merchant in Leith, and an 
acquaintance of the defender, and that the pursuer himself was for 
some years in the office of Mr Broivn. The pursuer knows nothing of 
the rest of this article. 
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^W.'IT.'*-The pursuer had foi* tome time addicted himself to gambling or 
deep play at cards,— first at the game called whist, aiid afterwards at the game 
called brag, in which he became eminently successful. As early as the year 
1826 or 1827 his mode of playing the gaitte of brsg had attracted notice, and 
(Particularly his way both of shuffling and of dealing the cards, and his anxiety 
to deal more frequently than in his ordinary turn, the rule of the game being 
that each player should deal alternately. In particular, his play attracted ob» 
serTlition at a party at the hoiise of Mr James Brown, accountant, in the yeai* 
1 827. The defetider, however, knew nothing of this ; and, so far from having 
any hostile feelings towards the pursuer, or any suspicion of his honour, he, iii 
the course of the spring 1828, when Measures were about to be taken for 'de> 
^riving the pursuer of the situation of treasurer to the ifoyal Company of 
Archers, declared himself friendly to the pursuer, and determined to support 
him. This led to a greater intimacy between the parties. 

^nt.'^ Adniitled that the pursuer occasionally played at cards. The rest 
of this article is denied. 
. Ari, III.— In this course of the summer of 1828, it appears tliat thesuspl* 
cions of unfair play on the pert of the pursuer became stronger, arising not 
only from his uniform train of good fortune, but from bis always holding a good 
hand when he had an opportunity of dealing himself, and from his always'bet- 
ttng on bis hand when he did deal. In particular, this was observed at a party 
in his own houses on or about the 20th or 21st of July 1828, at which, among 
others, were present Mr Thomas Fatten and Mr Andrew Clason, writers to the 
signet. 

^n<.— -Entirely denied. 

jirt, IV.«-Towisrds the end of the said month of July 1828, the pursuer 
dined at the house of Mr Patton, W. S. Bdinburgb. There were present 
Messrs Andrew Clason, James- Moncreiff Melville, W. S. Robert, Alexander, 
and David Haigs, distillers, Donald Smith, banker, and some other gentlemen. 
The pursuer upon this occasion played at the game of brag with Mr Clason 
and the three Messrs Haigs. He always made a point of dealing, not only fw 
himself, but for his right and left hand neighbours, which n not' the rule of the 
game, and is inconsistent with common practice. He shuffled the cards in a 
quick and unusual manner, and although, in dividing them' genei^lly among 
the party, he dealt from the top of the pack, as is always done, be was observed, 
when dealing his own hand, to slip a card froiA the bottom to the top of the 
pack, and then drop it into his own hand. By thus unfairly selecting a card at 
liis pleasure, he was enabled to secure to himself success and undue advantage. 
He was the only gainer upon this occasion ; and the defender distinctly aven^ 
that the pursuer pUyed falsely, and gained money by false or foul play, and 
that this was the opinion ientertained by several of the gentlemen present who 
had played with him. The defender was not of this party, and altfiough he 
occasionally played cards with the purstier, on which occasions be always lost, 
he had no suspicion of foul play, and did not hear of the circumstances now 
stated until long after. 

^n«.— Entirely denied. 

jtrt, V. — On or about the 5th day of August 1828, the defender dined at 
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tte piiiiiMr** bottWy ill compttny with the purtuer*s brother, Mr Alexander 
BatenoD, Mefltn ClasOo, Smith, and Melville, and Waher JoHie, W. & The 
defender has no akill at plaTiog cards. There was a great deal of wine drank ; 
stod from Ibe ^rcumstance pf various samples of wine being produced, of which 
the defender's opinion was asked, he was led to drink more than usoal, and 
piwbably more than any other person present. In the course of the efenuig 
oards weae introduced, and, with the exception of Mr MeMUe, who went away, 
and of Mr Alexander Faterson, the party sat down to play brag. 
'. Both Mr Clason and Mfr Smith, who formerly suapecled the punuer, were 
now convinced that he l^yed falsely, and they tried to break up the party ; 
but havfaig failed to do so^ they also, aflter playing for a short time, went away* 
No person remained to supper, excepting the defender and Mr JoUie ; and af> 
ter supper the pursuer, Mr JoUie, and the defender, again sat down to play at 
brag. As no su^icions were entertained by Mr JoUie or the defender, the 
l^iUTBuer was allowed to deal as often as he pleased ; and when he did ^eal, he 
sddom or never failed to hold the highest hands. The defender upon this oc- 
ciliion lost in all the sum of L. 298 ; of which he lost a great part to the pur- 
suer, and the rest to Mr Jollte, and at the card.table generally. Mr JoUie 
also lost to the pursuer, upon this occasion, a considerable sum. The pursuer 
entered his winnings in a slip of paper which he kept for the purpose. The 
defender requested that the circumstance should not be mentioned, as he did 
oot wish the fact of his having played so deeply to be known ; and this was 
afpreedtq. 

The defeuder aver% that upon this occasion, both before Messrs Smith and 
Clason went flway, and alfo when playing with the defender and Mr JoUie, the 
pursuer mu guilty of false play at cards, and gained money from the defender 
and the others who were losers, by means of false or foul play. 
V ^thi.'^lt is ;admitted that the meetings which is here professed to be de« 
.scribed, took place ; but the account that Is given In this article of what 
occurred is altogether inaccurate. There were more persons present 
Uian what are here mentioned. The defender was a practised and skil- 
ful player at cards. There was no unusual quantity of wine drank, 
and the defender had drank no. more than his neighbours, and was per- 
fectly sober and cool. The pursuer has no means of knowing any thing 
of the alleged suspicions of Mr Clason and Mr Smith ; but there was no 
attempt made to break up the par^. The pursuer has no recollection 
of having been allowed to deal oftener than it came to his turn ; and he 
deni^ that be did so. He practised no unfair play, and does not ad- 
( rait tfai^ he always or generally held the highest hands when he dealt. 

, The defender only lost L. 95 to the pursuer. The pursuer did not enter 

- his winnings in a book ; and he keeps no book for that purpose. He 
merely jotted down occasionaUy his winnings and losings on a slip of 
paper, that he might know whether on the whole he gained or lost. 
This is quite usual. 
jlri, VI.— -The defender, stUl having no suspicion that there had been any 
false play, wrote to the pursuer on the 6th of August, requesting that he should 
h^ve some time to settle this unexpected loss, and he understood that he was to 
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ltev« his own time to do to. The punuer, however, made several urgentsppll^ * 
cktioDs to him ; and in the month of October he wrote that his Martinmas en« 
gftgements rendered it necessary that the.money should be immediately paid. 
He also made a demand on Mr JoUte, for the money which that gentleman had- 

lost 

In the letter to Mr JoHie be stated, that he would not insist on payment, on; 

eondition of that gentleman giving professional employment to a near relstive 

of his. . . ' : 

' The defender, on the II th of November 1 828, paid to the pursuer the whple 

sum claimed, never suspecting that there had been any foul play. .> ' t 

^fkJ.~-The pursuer does not recollect of having written such a letter in 

October ; and if any such communication took pUce, be is satisfied that 

it must have been for the purpose of ascertaining bow accounts stood 

betwixt them, and not with any special reference to the winning of this 

particular night It is true that the defender wished for time to pay 

this particular debt, and that he got the indulgence which it was under* 

stood that he required. He then paid the money. What bis suspicions 

• were at this time, the pursuer cannot say. • 

jtrt. VII. — Before this time rumours of the pursuer having been in tbir 

practice of cheating at cards came to be more publicly circulated in different 

parts of the country. In autumn of 1828, it was mentioned openly by one 

gentleman at the Albyn Club in Prince's Street, Edinburgh, of which club the 

pursuer was a member. These rumours, however, had not reached the de-^ 

^der when he paid the money ; and the pursuer still continued in the society 

of gentlemen, although it now appears that several of his cempanions had given 

up playing cards with him, upon the suspicion or conviction that he did not play 

fairly. 

^n<.-~It is denied that several of the pursuer's companions bisd given up 
playing with him. He has no knowledge what rumours were afloat« 
either in autumn 1828, or at any time previous to the circulation of the 
defender's calumnies ; but his firm belief, and therefore hrs averment is, 
that when the defender paid the money he had nearly all the suspicion* 
and all the information which he professes to have aAerWards acquired. 
jIrL V I II. —-In the month of December 1828, the pursuer dined at the 
bouse of George Kinnear, Esq. banker, residing in Great King Street, Edin- 
burgh, in company with Mr Samuel Anderson, wine-merchant, Mr Alexander 
Allan, advocate, and others. On this occasion, after the wine was over, and 
after all the gentlemen had gone away excepting Mr Allan, Mr Anderson, and 
the pursuer, the game of brag was proposed and played. Mr Kinnfear, who 
had heard, but did not believe the rumour, having watched the pursuer, who 
was the only gainer that night, observed him, in dealing his own band, pass a 
card from the bottom to the top of the pack, and deal it to himself. Which he 
ne«er did when dealing to the others. The pursuer, having observed Mr Kin- 
near watching him, suddenly became deadly pale, and, putting his hand to his 
forehead, expressed hii desire to go home immediately. From his whole con- 
duct' oil this occasion, Mr Kinnear was so convinced that the pursuer had 
cheated, that be stated this donviction, and the grounds of it, to Messrs Anderson 



fLXkd Albui before they left Iris Imun^ and never AAertrards ewoaatecl with the 
pumier* 

The defender aven^ that the puiMier did play fftltely at cards ii^Mn this 
occasion, and did gain money by fake or foul play. 

I ^nx.'^A meeting of some of the persons mentioned in this article took 
place about this time at the bouse of one of the Messrs Kinnear, but 
the account of what passed is denied* 
jtri. IX.<^»On the 14th of January 1829, the rumour of the pursuer^s ialte 
^ky first reached the defender. Having been so great a loser, he immediately set 
About making inquiries into the poatter, with the view of demapding restitution, 
in the event of his being convinced that he had lost money by unfair play. He 
therelbre waited on several gentlemen from whom information could be oh* 
tained. Among others he applied to Mr JoUie, his fellow-sufferer ; and being 
convinced that the reports were true, both from the statements noyr n^ade to 
him, and from various corroborative circumstances, he determined to demand 
restitution of his money, being satisfied that he had lost it by unfair play. The 
tfums which he had lost while playing in company with the pursuer, including 
the transactions of the 5th of August, amounted to upwards of L. JOO. On the 
iSth of January he sent for Mr Alexander Peterson, to whom he stated the in> 
formation he had obtained, .and made his demand for restitution, desiring Mr 
Peterson, at the same time, to make this communication to his brother, with 
tbiy addition, that if the money was not paid by eleven o'clock of the forenpon 
of next day, the defender would convene a meeting of gentlemen, and lay the 
whole matter before them, but that, if restitution was made, he would a))stain 
from that measure ; it being at the same time distinctly stated and understood, 
that the pursuer should never presume to play at (ards again. The defender 
did not pledge himself to abstain from mentioning the matter to any one until 
next day. On the contrary, he was necessarily called on to prosecute his in- 
quiries still further. He accordingly saw and spoke to several of the gentle- 
men mentioned in the summons and condescendence on the subject. The pur- 
suer himself applied to Mr Donald Horne^ W. S., as his friend, who advised 
him to send a challenge to the defender ; and on the pursuer's mentioning the 
matter to Mr Jollie, he got from him a similar advice. This, however, he did 
not do. In the course of the evening of the 18th, the defender met with Mr 
Horne, to whom, as on the part of the pursuer, he stated his determination to 
proceed in the manner already described, intimating, at the same time, that he 
would be equally satisfied if the money was given in charity, burnt, or other- 
wise disposed oft so that it came out of the pursuer's pocket In. these cir- 
cumstances the defender, late on the night of the 18tb of January, . wrote to 
Henry M. Low, W. S., with whom be bad communicated before his inter., 
view with Mr Alexander Peterson, the letter which is set forth in the. sum- 
mons. 

^^.-— Many parts of this article relate to proceedings by the defender, of 
which the pursuer can know nothing; but the general account given of 
the occurrences is inajccurate, and denied. It is not admitted that any 
particular rumour against the pursuer's playing false reached the de- 
fender on the 14th day of. January 1829; but being bent upon regain* 
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bis demand. He did pledge himself to abstain from mentioniag the 
matter, provided his requisition was complied with ; and he violated this 
pledge. The pursuer was not advised by Mr JoUie to challenge tile 
defender, who had pieviously intimated that he would accept of no such 
challenge. 
Art. X. — On the 1 9th of January, Mr Alexander Pstenon waited on the 
defender a little before 1 1 o'clock, and communicated his brother's resolution 
of iiepaying back the money. The amount lost 1>y the defender in the puiv 
suer's company, and while playing with the pursuer, was upwards of L. S04w 
This- waa composed of the sum of 1^398, lost to the pursuer, Mr JoUie, and 
the others, on the 5tb of August, and three other sums, one of Jj. 51, one of 
Jj. 90, and one of L. 15, besides smaller sums which were not taken into ac^. 
•oant. This amount of L. S04 was accordingly banded over to the defender ; 
and i^t the request of Mr Alexander Peterson, who was quite aware that the 
matter had necessarily been mentioned to several gentlemen, the defender tranL 
scribed, from a copy presented to him, a letter, pledging himself never to speak 
of the matter, excepting to those to whom he had already spoken, * and that 
* only for the purpose of telling them you have done this.* The defender ao^ 
cordingly kept this pledge, being the only one ever made by htm on -the* sub- 
ject ; waited on the several gentlemen wiUi whom he had formerly ooramdni* 
cated, and stated that the business was settled; bat he declined to mention in 
what manner it had been settled. * 

^n<.— >It is admitted that the money was repaid, on a pledge that th« 
transaction riiould be no more mentioned; which pledge the defender 
broken by speaking of it to several persons with whom be had not pre« 
viously communicated on the subject, 
Art, XI.-^Tbe pursuer himself had, on the same day, enclosed the defender's 
letter to Mr Alexander Peterson in another letter to Mr Home, and it having 
been read by Mr Horno to Messrs Jollie, Melville, and Clason, tiiese gentl»- 
men met to consider what thdr line of conduct towards the pursuer should hew' 
Various other gentlemen with whom the defender had no communieatioB, 
had also heard of the repayment of the money. This was not in any way 
through the defender, or by the intervention of any one on his part, directly oi* 
indirectly, but through the rashness of the pursuer himself. All his friends 
and others who heard of the repayment of the money, necessarily construed tbam 
circumstance into a complete acknowledgment of bis guilt, and the pprsuer now^ 
found that it was indispensable for him to make some attempt to preserve hisr 
character. In attempting this he did not scruple to attack the character and> 
conduct of the defender. 

^A5.— It is denied that the publicity of the story was owing to any thing 
that the pursuer did. It was owing entirely to the active defamation of 
the defender ; and, in so far as it is inconsistent with this general state- 
ment, this article is denied. 
Art* XII,— On or about the 27th of January 18S9, Mr Home, on the part 
of the pursuer, and by his desire, issued circular letters, calling a meeting of 
several of the pursuer's friends at Mr Home's house, or bis chambers in 
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<3«ovg*'t Sirtet, Edinburgby for ntBl daj. Tbtre acoordingry ntTeigfateeD 
geodemen, inclading those already named. No notice of thw meeting was 
given to the defender; and on the daj on which it was held, he met and con- 
versed on IHendly terms with Mr Aleiander FMcraon. At the meeting Mr 
Homo read a written statement, which had been prepared by the pursuer, and 
in which ho laisely, maliciously, and injuriously accused the defender of false- 
hood, of extorting more money than ho had lost, of cowardice, and of prefer- 
ring an accuMtion against the purraer, which he^ the defender, knew to be falsiu 
A deputation, consbting of Mr Melvills^ and Mr William Bum, ardiitect, 
Edinburgh, was appointed to communicate with the defender. 

Am^^^lt is denied that the calling of this meeting was at the request of 
the pursuer, or that Mr Home read such a statement as is here described 
to that meeting. Hie statement which he did read was neither Ihlse 
nor malicious, but merely contained a true and defendf e explanation of 
the facts. 
Art, XII I.^— The defender baring, on the fidth of January, been informed 
of this meetings and hairing been called on by the said deputation to state 
the grounds on which be proceeded in demanding back his money, and baring 
also been informed that statements had been made most injurious to bis char- 
acter and honour, had no alternative left but to come forward in self-defence. 
He accordingly put together, very hurriedly, some memoranda in writings for 
the purpose of being read to an adjonmed meeting of the same gentlemen, 
which was to be held next day. That meeting was aeeordingly held on the 
90tfi of January, in the house or writing-cbambert of Mr Home, when the de- 
fender, partly verbally, and partly from his notes, stated the grounds on which 
he had proceeded, and referred to some gentlemen present who could give evi- 
dence as to tbo pursuer having cheated at cards. The meeting, after delibera- 
tion, called on the defender, who bad retired, and expressed, both individually 
and through their chairman, Mr Thomas AllAn, their thanks to him for his con-' 
duct, with which they stated that they were perfectly satisfied. The whole of 
tern, with the exception of Mr^Iorne^ subscribed a written resolution, bear-' 
ing, * that they thought it incumbent on them to state to Mr Shaw, that they 

* were unanimously of opinion that he had acted throughcot the whole of the* 
' tmnsaction alluded to as a man of honour and a gentleman. That, consider-' 
' ing the evidence ihey had heard, they were of opinion that Mr Shaw had good' 

* grounds for acting as he had done ; and they considered themselves obliged to' 
' Mr Shaw for what he had done ; and they thanked Mr Shaw for his manly 
' conduct in bringing die matter to light.' In regard to the pursuer, the reso- 
lution of the meeting, although not reduced into writing, was, that they should ' 
hold no farther communication with him. 

^hj.— It is admitted, that the defender made statements, both verbally and 
in writing, to the meeting held on the 30th of January ; but-it is not 
true that any resolutions were at that meeting reduced to writing. 
Some written statement was afterwards subscribed by most of the gen- 
tlemen who had attended the meeting ; but they did so solely or chiefly 
in consequence of the statements made to them by the defender, which, 
in so far as they asserted that the pursuer had practised unfair play. 
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vrero £i1m and calumnious. There was no resolution adopted at tbh 
meeting not to associate with the purauef. . , - 
^n<.*— It is true that the defender reiterated the calumny, in violation of 
bis pledge, to the persons here mentioned, and to many others* t 

Art, XIV.— -The pursuer, finding it indispensable to do something with the 
view of retrieving his character, addressed, on Saturday the 7th of February 
1829, a letter to his friend, Mr/ John Russell, C. S. suggesting, that some 
gentlemen of high character, belonging to the Royal Company of Archers, of 
which the pursuer was a member, should meet, along with some others of the 
Edinburgh Troop of Yeomanry, of which also he was a member, to investigate 
the matter, and state their opinion to the world. In this letter the pursuer ma- 
liciously stated, with reference to the charge made against him by the defender, 
that ' the whole is founded on nothing but the basest insinuation and.mostma- 
* licious rumour, and that there is not only no foundation for such a foul charge, 
' but that it was made under the most cruel and unjustifiable circumstances.* 
He made a similar statement in another letter addressed to Mr Cockburn,. as 
captain of the Edinburgh Troop of Yeomanry, as already stated. No notice 
was given by him of these letters to the defender. 

^n«.— It is admitted that the pursuer applied in wridng to Messrs John 
Russell and Robert Cockburn, in terms which will appear from the 
letters themselves. 
ArU XV.— -The defender having heard of this appeal, and his characte;r being 
attacked, was again under the necessity of coming forward in self.defeoce. He 
accordingly, on the morning of Monday the 9tb of February, addressed a let-, 
ter to James Hope, jupior, Esq. W. S. as Secretary of the Royal Company of: 
Archers, of which the defender also was a member, praying that an investiga-: 
tion into the whole matter should be instituted by the Council. He, at tbf sanVBi 
time, made a. request in a letter addressed to Captain Cockburn, that in the in-; 
quiries which the Edinburgh Troop of Yeomanry must necessarily institute, he^ 
the defender, might be brought forward, and have an opportunity of rebutting^ 
any calumnies which might be. alleged against him. Although these letters^ 
were not forwarded until Monday morning, the defender, before twelve o'clock 
of that day, received a letter from Mr Russell, intimating that a committee.had 
been appointed by the Council of the Archers, and another by certain members 
of the Yeomanry, and that these committees had joined. The committees must 
have been formed solely upon the application of the pursuer, as there was not 
time to have bad the matter arranged so quickly upon the defender's reque$t ; 
and as, at any rate, a joint packed committee of this sort was not the tribunal 
to -which the defender bad appealed, while it was exactly the kind of body, se- 
lected by the pursuer. Mr Russell and Captain Cockburn, the friends off 
the pursuer, having thus, along with one or two other members of the Archers, 
and some members of the Yeomanry, united themselves into what they de<- 
scribed as a joint committee, and met at the private house of Mr Russell,—. 
the defender, who was ignorant of .the manner in which the committee bad 
been formed, but was still anxious to defend his character, allowed his agent to 
comply with an order of the committee to lay before them a copy of the state- 
n^ent which he had read at Mr Home's* This he did with great reluctance. 
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TIm eommittee then prooetdtd to cdl before them fereral genUemen eg wit- 
newet, but they eiprewly refuted to attow the defender, or any one on hit be- 
btlf, to be present at their proceedings, or to see the evidence fairly taken down ; 
while, on the other hand, they admitted the pursuer's brother, Aleiander Pa- 
terson, and also his friend and agent, Mr Home, to make a statement before 
them. They then issued a Report, finding, in regard to Mr Peterson, * that he 
* ought no longer to remain a member of either of the above corps, (vii., the 
*- Royal Company of Archers and Yeomanry).' In regard to the defender, 
they thought fit to report, * that he had given a pledge of secrecy if the money 
' were paid : the money so demanded was paid within twenty*four hours, on the 
'19th of January, by Mr Alexander Peterson, but the promise of secrecy had- 
' not, in the mean time, been kept ; and thU was not communicated to that 
*' gentleman/ This Report, in so far as it relates to the defender, is both un- 
founded and calumnious, and not warranted by the evidence. Indeed, that 
evidence, as taken down, has since been disclaimed by the party on whose tes- 
timony it was said to have been given. 

^n«.— It is admitted, that the defender made the written statements that 
are here referred to, to Mr Hope and to Captain Cockburn, and that 
the result was as here stated. The inquiry, in so far as related to the 
defender, was not partial, or in his absence ; and, in so far as the meet- 
ing expressed an opinion hostile to the pursuer, they were actuated en- 
tirely by the false and calumnious statemenU of the defender. 
' Jri. XVI.— This Report having been read and published by Captain Cock- 
bum, or under his authority, to the standing committee of the Yeomanry, con- 
sisting of about fifteen gentlemen, the pursuer, to whom it bad in the mean 
time been communicated, tendered his resignation as a yeomen, through the 
medium of his friend Mr Cockbura, which was accepted of only by a plurality 
of voices. It was also laid before and published to the Council of Archen by 
the pursuer's friend, Mr Russell, or at least with the pursuer's sanction and 
authority, and agreeably to bis original request The Council afterwards ex- 
pelled the pursuer from that body, and ordered his name to be erased from 
their books, and all the documents in his possession as treasurer to be delivered 
up to Mr James Hope, junior, W. S. The defender, on seeing the Report, 
found that it contained a most unfounded charge against him, as it was not trae 
that he had violated any pledge of secrecy/ From this cause, and the rumours 
circulated to his prejudice in consequence of the Report, be was under the 
necessity, in self-defence, of preparing and publishing the Statement bearing 
date the 20th February J 829, mentioned in the 6lh article of the pursuer's 
Condes^ndence, and which he circulated among the members of the two corps 
to whom the pursuer had appealed on the 21st. He at the same time pre- 
vented any notice of the matter from being taken in the newspapers ; and he 
refused to give a copy of it, as it was intended merely for his own justification, 
to one gentleman who asked this copy with the view of determining whether 
he should employ the pursuer professionally. 

^ns.— -It is admitted, that the pursuer ceased to be an Archer and a Yeo- 
man. It is also admitted, that the defender published the Statement 
' here referred to. The rest of the article is not admitted. 
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Art, XVII.— -The defisnder, still acting in self-defence egeinst the caluranies 
original ly circulated by the pursuer, and for the purpose of clearing his ch^ 
racier, farther explained his procee^ngs to the members of the Caledonian 
United Service Club, of which he wAs Seo-etaryi who declared that his whole 
conduct in the matter was unimpeachable. The Council of the Archers de- 
teitoined, without giWng notice to the defender, toconsolt the General OflSceia 
of that body ; and it has been alleged that these Gentoal Officers resolved to ap- 
prove of the Report, that the conduct of the defender had been highly repre- 
bensibie, and thai the whole proceedings of the Council should be printed and 
circulated. Accordingly, on the 1 dth of March, the defender was again under 
the necessity, in defence of his own honour and character, of publishing the 
statement addressed to Mr James Hope, first raeationed in the 7th article of 
the condescendence. The Council having caused their minuter .to be pub- 
lished along with the proceedings, and various remarks of the committees in- 
jurious to the defender, he was under the necessity of publishing and circula(<^ 
ing the Statement mentioned in the said 7th article of the condescendence^. 
He bad the satisAction to be informed, by various persons who read that 
Statement, that they were quite convinced of the, propriety of his conduct. 
Several of the General Officers of the Archers have since disdnimed- (be- resolu- 
tkm disapproving of the defender's conduct The pursuer, some time after 
this, was obliged to resign being a member of the Albyn Club, and also his 
situation of secretary to the Directors of the Drawing Academy. As 4 despe- 
rate attempt to regain, if posdble, his lost character, he has instituted the pre- 
sent action. 

^iM.— It b admitted, that the defender gave what he now calls an ez« 
plaoatioB of his proceedings to the Caledonian United Service Qub, 
and that he again published the other Statements here mentioBed. . 
These Statements and explanations are all false and calumnious, in so 
far a& their general 0|]ject vras to coovinoe thoee to whpm they were 
addressed that the pursuer had been guilty of playing unfairly. 



ISSUES. 

T. Whether, on or about the 18th or 19th of January 1899, in Leitb or 
Edinburgh, in presence and hearing of Walter JoUie, James MoncreifP Mel- 
ville, Andrew Clason, and Hiomas Sprot, all writers to the signet^ and Wil- 
• iiam Bom, architect in Edinburgh, William Henry Murray, manager of the 
Theatre-Royal, Donald Smith, banker there, and Lieutenant Edward Ingli% 
late of the 3d Dragoon Guards, or in presence or hearing of one or other of 
the said persons^ the defender did falsely and calumniously say, that the pur- 
soer had played falsely and unfairly at cards ; that he had won and taken mcmey 
unfairly from him, the defender; that if his money were not repaid he would 
expose the pursuer to the world, as a person who cheated by playing falsely at 
cards; or did falsely and calumniously use or utter words to that efl^ct, to the 
lots, injury, and danrage of the pursuer? 
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.' If. y^etfate^ M or about the 18Ui or I9th of January 1889, in Leith or in 
Edinburgh; in pretence and hearing of Sir John Hope of Pinkie, Baronet* John 
D. Hope, merchant in Leicb, William Dickson, wine-merchant in Leith, John 
Bowie, writer to the signet, William Bowie Campbell, writer to the signet, 
Henry M. Low, writer to the signet, Captain Barclay of the Royal Navy, re- 
siding in Edinburgh, Thomas Patton, writer to the signet, Thomas lonety 
writer to the signet, Thomas fiwart, writer to the signet, Hugh Bruce, Esq. 
advocate, Thomas Allan, banker in Edinburgh, George Kinnear, banker in 
Edinburgh, John George Kinnear, also banker in Edinburgh, James Hotch* 
kisy writer to the signet, James Brown, accountant in Edinburgh, William 
Keith, accountant in Edinburgh, Robert Haig, distiller at Lochrin, Alexander 
Haig, distiller at Sunbury, and James H. Burnett, writer to the signet, or in 
presence and hearing of one or other of the said persons, the defender did 
fidsely and calumoiously say, that the pursuer had cheated at cards ; or did 
lalsely and calomniously use or utter words to that effect, to the loss, injury and 
damage^ of the pursuer? 

II L Whether, on or about the said 18th day of January 1829, the defender 
did write and transmit, or cause to be written and tmnsmitted to Henry M. 
Low, writer to the signet, a letter containing the following words, or words to 
the following effect : via. * My dear Low,'^I this morning sent a note to Mr 

* Alexander Peterson, the brother of Mr David Peterson, (meaning the pur- 

* suer), to call on me ibis forenoon ; and when he came I made a communi. 
' cation, that if bis brother did not refund to me all the money which I had ever 

* lost to him, htfore eleven o'clock to-morrow, I would expose him to the pub- 
' lie, as a person who was guilty *of false play at cards. I have had, within 

* these few minutes, an interview with Mr , from Mr D. Peterson, in 

* which I stated to him most distinctly, that the only terms to which I would 
Misten were, the '* money at eleven o'clock, or exposure.'* * Thus the matter 

* stands. Mr i went direct to Mr Faterson ; and what is to be done 

* I know not, nor care, as I feel I have acted as every gentleman should 
' act I need not say to you what I expect of you, as I have known you 

* too long not to be aware that you must view the character of a man who 
' cheats at cards,' (meaning the pursuer, and that he the pursuer had cheated 
at cards), ' in the same horrible light which I do. I shall not leave this house 
' till eleven o'clock to-morrow. I have been making long and strict inquirkt 

* to-day^ fuid every thing corroborates most strongltf what I have already heard,* 
(meaniDg thereby, that every thing which he had already heard corroborated the 
fact of the pursuer having cheated at cards). * I shall go into this disagreeable 

* matter tlap-dash, however deeply I myself may be implicated, being quite 
^ aware, that in difficulties nothing but the old proverb of *' Honesty is the best 
' policy," will carry a man through this worid.—- P. & As I have no friend to 

* consult, T should like to see you before ten to-morrow. If the money is paid 
' to me, bumit destroyed, or disposed ofi so that D. Paterson does not get the use 

* of it, I have pledged my honour to be quiet.* And whether the whole, or any 
part of the said words, are of and concerning the pursuer, and are false and 
calumnious, and to Uie injury and damage of the pursuer ? 
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ly. Wti«tlttr> 0a or lAMKiiit<the KMh f\ebrtt«ry 1999, An diieai«r4td write, 
of eftuad to be written, and pulilhh ik •elroulii^ or OaUM to be poblisbod ter eir- 
ctttoted in fidftaburgb, « p»pet ea^M^, < SiMenient'Vf Mr Stew to the Boyal 

* OMApaiiy of Archers, King's 5o^ Guard, mid the Sdmburgb Troop of Mid- 
*-libthiafn Yeonioni^/ No. 86» of ^^ooess, oontainvBg the foHowiiig srords, or 
wofds to tiw fblloviing eflRBCt : via. * On «be exrening of Wednesday, the 14tfa 
* ^ January last, We Shaw was, forth* -first tine, tnforased of liie existence of 
' ^ertOYn rumoiiW, Miiich bad long >been ouivent in .this dty and other parts of 
^Si^land> relati«« to the conduct ef Mr Patersea at cards,* (meaniBg thereby 
thht It had been rumoi^red <ba» Mr ■FateF8on,.the pursuer, tiad cheated at cards), 
'-itavilig, in the course of one evening, in the momth of August, lost at brag, ia 
"that geniSefnan*s houses a large sora of money, In was induced to make in*« 
' '^uiries, the result of which was, that by Saiturd^ evening, the 1 7di of January^ 
' he had received evidence on which he could rely in support of the tmlli of 4facse 
' chat^ges,' (oneaning thereby that he could now prove the said rumoovs of the 
pursuer having cheated at cards to be true). < He therefore resolved instantly 
' to demand restitution of the sum, and of every other sum which he bad lost to 
*- Mr Paterson ; and, in the event of hb refusing to do liim justice, he determf n- 

< ed to expose hkn in the most public manner.' And the foUowibg words, or 
words to the following effect,— via. * Mr Alexander Faterson according!/ 
'"Came, and Mr Shaw then informed him of tho. nature of bis acousatioa,* 
(iiamely, that the pursuer >haki 'cheated Kt cards) ; * that he expected the fneiiey 

* should be restored before -elevten-o^eloek of the following day; that if the dbacge 
*^were denied, and justice fe<cAs8ed to be done to him, he would issue ciiTiilM'ii, 
'- (of which he had a cbpy prepared X calliug a meeting of gentlenwn at the 
*■ British Hotel, and raakcigood in the face of the pubiie the truth of his acak^ 
' aatioii. At the time-Mr Aleiander Faterson did not Admit the truth of Oie 
' charge^ and Mr Shaw had no reason to brieve that it «v«eiuld ht adniitted. 
*■ Akhoogh, therefore, Mr Shaw neoefisarily pledged hiouelf «ct to issue the 
^oiroukrs before eleven o'clock of the foUowiog 'day» yet -be ■most assuredly 

* came under no pledge not to communicate with lus friends .on the subject or 
^ as to the line of conduct which he should follow, in •case the accusation wore 

* denied and resisted. On the contrary, <he distinctly informed Mr Alexander 

* PatcTson, that be intended to speak with those connected with the buaiaefls. 

* Accordingly, being under the firm "Conviotioii Ihat Mr Faterson ¥rould not 

< ^ly not admit the truth of the accusation, but would resist it, Mr Shaw in 

* the coulne of die day saw and conversed with several of his firieiids on whose 
' testimony he meant to rely. ' And the foUowtog words, or words to the follow* 

fiig effect^ vis. ' Mt I>bar , I thisnonungsent a oete to Mr AlexaodcJSt 

' Faterson, the brother of Mr David Patelrson, to call on me daisforaiooB; «id 

* when he came, I made a eooamuBieatioa, tliat if bis brother did not refund to 
' me all the money which I had ever lost to him, before eleven o'clock to«mor*. 
' eow, I would cKpose him ito the public as a person who was guilty of fsAse play 

* >at cards. I have had, within these few minutes, an interview with Mr '*<■'■' «■■'■ 

< <Mr P^s friend) from Mr D. Paterson, in which I stated to him most dis- 
( tinctly, that the only teran to which I would listen were^ the money at eleven 

* o'clock, or exposure,' (aoeaning, that if the pursuer did not refond a sum of 



7^ 

r» illii MMicf woM #«pai« bim,. as a panon who luul ch^tfd at o^). 

* isms lb* mtlttr mmd » Mr ■ ■ m i wtnt dirta to Mr Pateraon* and what 
' k to bo done I know oot^ nor cnr^ as I feel I have acted as every gentleman 

* ihoiild act I need not My to you what | expect of you, as I have known you 

* too long nei to be aware, that you nuist view the character of a man who 
'cfaeate at card^* (meaning the punuer, and that he^ the pursuer, had cheat^ 
at oafde) * in the saroo horrible light in which I do» I shall not leave this 

* hooae till eleven o'clock to>morrow. I have been making long and Mricl us- 

* fucrwelo-dBy, and every thing oorroborates m»at ttrong/ly what i have already 

* beard,' (meaning thereby, that every thing which he bad already beard oano* 
berated the fact of tho pursuer having cheated at cards). ' I shall go into this 

* dwagseeaUe matter ilajhdmtky however deeply I myself may be implicatsdi 

* being quilo aware, that in difilculties nothing but the old proverb of Honesty 

* is tho beat polioy, will carry a man through this world Ever your's, 

(Signed) * Chakus Sbaw.' 

< Pau tfvekM at nig^, IM Jkmuwy. 

*■ F. &i»-Aa I have no IHend to consult, I should like to iee you before ten 

^te-morvDw. Iftbe money is paid to mc^hM^rdeilroyed, 0rdifppasd^joliWi< 

^ 2>. PaUriof^ doe» not get tke we <fittl have pledged my honour to be qoiat*' 

And the IblhMving weeds, or woide to the fbUowing effect, via. « Mr Sbaw 

* eouid not resist an appeal of this nature; but bo eipressly and distinctly in* 

* Ibrmed Mr Alexander nuterson^ that in Um course of the preoedang dvf be 

* bad mentioned the accusation' (meaning tbenby his accusation that the pursuer 
bad- cheated at cards) ' to several of his friends, all of whom he had requeated 

< might not divulge tbe flict of the accusation having been mode ;' and whether 
the wholes or any part of the said words, are of and coneeming the purwer, 
and aiw false and oalumnioua^ and to tbe injury and damage of tho pnrsuer? 

V. Whether, between dm 14th of February and 11th April 1820, thede* 
fbnder did write, w cause to be written and published^ or circulate, or fiaiiae 
to be publi^ed or circulated in Edinburgh, a letter addressed to James Hope, 
Esq. jun. W. & No. 89. of process, containing the following words, or wwds 
to tbe following effect : vis. ' You are already aware, from my printed atate- 

* ment, to which I must generally refer for many particulars unnecessary to be 

* repeated here, that one evening, in the mcmth of August last, I lost a oonsider- 
' able sum of money to Mr Faterson in his own house. There had been a Urge 
^ party at dinner; but, with the exception of Mr Jollieand myself, they all 

* went away immediately after supper, at which period cards were again pro- 

* posed. I am in a situation to piove, that at least some of the party were in* 
' iluenced to depart by their knowledge of Mr Paterion's reputation as a card- 
' player,' (meaning thereby, that the pursuer's reputation was that of a cheat at 
cards) ; * but neither Mr JelUe nor myself had the least suspicion on the subject, 

< and we remained. The result is known,' (meaning thereby, that they had been 
dMU cheated at cards by the pursuer). * We were both considerable sufferers ; 
•* and it was agreed that some time should be allowed to pay tho money ;* and 
the following words, or words to the feUowtng eifoot, viz. ' It was not till the 
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•fCBiDg of Wednc8(l«7 the 14kh of January, that I wafl> for the flrat time,: 
made acquainted with the reports injurious to Mr Paterson's character. Hav- 
ing then occasion to call on Mr Bum, he, in the course of conversatiofj, in- 
quired if 1 had heard any reports unfaTourable to Mr Paterson» as Mr Ewart 
had told him, but a few hours before, that he was said to have been guilty of 
unfair play at cards. I expressed my astonishment at such an imputadon, and 
stated, that from whaterer quarter the accusation might have proceeded, it 
ought, in justice both to Mr Peterson and to the public, to be investigated to 
the utmost. Understanding that Mr Burnett was aware of the circumstances^ 
I waited upon him the following day, when he informed me that it was no 
secret, and that it had even been the subject of conversation at a gentleman** 
table in the north. Having afterwards waited upon Mr Iiow, I was assured 
by that gentleman that it was no secret, but had been publicly talked of for 
a long time in the north and west country ; and that it could easily be prov- 
ed. I ascertained that I could establish the fact,* (meaning thereby the fact Of 

the pursuer cheating at cards), * by the testimony of several gentlemen who 
had for some time been persuaded that Mr Peterson was in the practice of 
unfair play at cards;' ' On Friday the 1 6th of January I waited upon Mr 
Jollie, and communicated to him the information which I bad received,' 

(namely, that the pursuer had cheated at cards) ; * but as I had not then formed 
any definitive resolution how to act, I said nothing to Mr Jollie of my inten- 
tions on the subject. On the foUowing day, however, I had -another conver- 
sation with Mr Low ; and the result was^ that J came to the determination of 
openly acting upon the information which I had received,' (meaning thereby 

that he was to act on the information that the pursuer cheated at cards). 
Accordingly, on Sunday morning I despatched two cards, one to Mr Alex* 
ander Peterson, the brother of Mr David Paterson, requesting him to call upon 
me at ten o'clock, and the other to Mr Jollie, wanting him to call at eleven 
o'clock. Mr Pbterson came at the appointed time ; and I then disclosed to 
him the charge against his brother,* (meaning thereby, that he then told th^ 

pursuer's brother, that he, the pursuer, had cheated at cards). ' Under the 
circumstances explained in my printed Statement, no pledge of secrecy, such 
as is to be inferred from the Report of the Committee, was required, or could 
have been given at this time. Such a pledge would have been ridiculous ; 
since I was in truth acting not on my own observation, but on the informa» 
tion of others. The written pledge which I did give on the following day is 
conclusive on this subject, as it establishes Mr Alexander Peterson's distinct 
understanding that I intended, in so ftr as it might appear to me to be ne- 
cessary, to communicate on the matter with every person who was in any 
way connected with or aware of the facts. My recollection is distinct, that I 
mentioned this to him during the course of the interview ; and he could not 
suppose, even if I had not mentioned it, that, situated as I was, I should 
come under a pledge, the effect of which would at once have been to prevent 
me from consulting my own friends, and from substantiating my statements 
to them by the testimony of those who were better acquainted with the fmcta 
than I myself was.* And whether the whole, or any part of the said words. 
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are of and ooBceraing the pursuer, and are false and calumnious, and to the 
injury and damage of the pursuer? 

Or, I. Whether, about the end of July 1S28, in the house of Thomas Patton, 
W. S., North Frederick Street, Edinburgh, in company with the said Thomas 
Patton, Andrew Clason, W. &, and Robert, Alexander, and David Haigs, dis- 
tillers, or one or other of the said persons, the pursuer did wilfully practise 
or use false or foul play at cards, for the purpose of gaining money? 

II. Whether, on or about the 5th day of August 1828, in the bouse of the 
pursuer, in company with Walter Jollie and Andrew Clason, W. S., Donald 
Smith, banker, and the defender, or one or other of the said persons, the pur- 
suer did wilfully practise or use false or foul play at cards, for the purpose 
of gaining money ? 

III. Whether, about the end of December 1828, in the house of George 
Kinnear, banker, Great King Street, Edinburgh, in company with the said 
George Kinnear, and with Samuel Anderson, wine-merchant, and Alexander 
Allan, advocate, or one or other of the said persons, the pursuer did wilfully 
practise or use false or foul play at cards, for the purpose of gaining money ? 

(Signed) Jo. MuaaAr, 

J. C. Clerk, 
Damages laid at L. 15,000. 



VERDICT. 

* At Edimbubgh, the 7th day of June 1830,— Before the Honourable Adam 

* Gillies of Gillies, one of the Lords Commissioners of the Jury Court in 
' civil causes, compeared the said pursuer and the said defender, by their 

* respective counsel and agents, and a Jury having been impannelled and 

* sworn to try the said Issues, the said Jurors say upon their oath, that in 
' respect of the matters proven before them they 6nd for the defender. 

J. Osborne BaowK, 
Second Clerk Jury Court* 
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JURY COURT, EDINBURGH, 11th May, 1830. 



Vi-Y: 



Thk following Jury was, after jseveral challenges unpanelled;*^ 

James Ingus, Farmer, Stockbri^e. ; ' . . 

William Cowan> Silk-mercer^ Annandd^ S^eet 

Thomas ChristisOk^ Mason^ Gosford Lodge^ Aberlady. 

Chaales 6ray> Baker, firoughton Street. 

William Kay, Grocer, Grassmarket.' 

John Alston, Famer, Fcggieslea. 
. James CLEaHOaif, Road Overseer, Stouefield* 

John Paxton^ Vintner, Lawnmarket. 
.^ James Hallioay, Stone ware- mercfiitnt, Canongate* 

James Denholm, Smith, Morningside* ^ 

Jambs Johnston, Watdbmaker, Linlitljigow.' 

GvoRGE Wilson, Merchant, Dalkeith. ' -/ ; 



• .. 
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> The*folIowing, which was the issue to be tried, was then read to the.Ju|*y,: 
'^ \Vhether tlie trust-disposiUon, and ^onTcyance, dated ^th Ajiguat, 1691, 
%e^ing to be executed by the late Kenneth Mackenzie of Dundonnel], and 
sbu||b;t to be reduced, of which No. 9 of process is aii extract ; and the di$po« 
sition and deed of settlement, dated 28th August, 18^1, hearing to be exepjpiited 
by the said Kenneth Mackenzie, and sought to bie reduced, of which No^ fof 
proems is an extraot,*-are not^ or either of tl^em la not, thtf deeds or doa^ pf 
thesaid KenneA MiUJkenzie,of Duq^onnfeU?'* <^ . .. ' 

An' objection was made against Mr WilJia^.Mai^enzie, W.S., remaining in 
the Court, as he was to be examined aV-a witness in the Caus^. r The SoJi^tpiv- 
General stated that he hacLattended every oonsuitation, and .had giveti%:ini 
important instructions. ]Vlr Cockburn wished to.lcnow whether he had done 
all this, strictly speaking^' as an ogent ; to which question the Solicitor ol>- 
jected. The Lord Chief '^Commissioner was sorry to sc^ the cause commeii^ 
cin^in this -way. The objection was, that Mr i{ackenzie'« agent shoul^be 
enclosed, and not hear^hat was going forward in the Couri^ '^It i$ stated 
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^ . . , PRESENT. * 

RIGHT HON. WILLIAM ADAM, Lord Chibf CoirxisaiONBR 

' f HON. LORD MACKENZIE. 

The Solicitor«Gen1£Ral, > Counsel for the Pursuer, ' 
'. ^ ^ Patrick Robertson, Esq. ) Thomas Mackbnzib, Esq*^ * 

'•^^^^ Hugh Macqueen, Esq. W.S., Agent. . ' ^ 4 

I Mr Alexander Shefpard, Solicitor, Inverness, Country Ageat. 

Henry Cockburn,. Esq. % 

Andrew Skene, Esq. f. Counsel for thiv Defender* .• 

' -Andrew Ruthebfubd, Esq. h . R^vswr Roy, Esq. 

i »■ • * William Penney, Eeq. } 

Gibson-Craigs, Warplaw and Dalziel, Esqrs. W.S. Agents. 

Mr Alex. Mactavis?, Solicitor, Inverness, Country Agent .. . 
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^ 2>UKDONN£LL CAtJSEr 

by the leading coonsel^" continued his Lordship, '^ that Mr Mackenzie has 
acted repeateSy in this case, and given him instructions ; and nohody would 
suppose, that a person in his rank of life, would be influenced by whaWhe 

hmd." MrMMTtaan, ascoanscifortfaeyufBiiiryttidfl^ 

» . ■ . . . «, ". ... . , , , 

^' My Lords, and Gentlemen of the Juat, 

*' This is a case of great importance, and of deep interest to the parties con« 
eemed ; and although it is necessary to §o into laxge iletails, I am sure that 
your Lordships and the gentlemen of the Jury will give to the statement of 
both parties tnat portion of attention that is necessary to the full inyestigation 
of all the- extaOMinary ^irconstaBces eonnected with iU It would iU become 
m€, in bringing itunder yotir consideration, to indulge in general observations^ 
aa the case is one which must necessarily consume much of your time ; but on 
behalf of myself, and my learned friend and coadjutor, I must say, that al« 
Ibon^ then we ofa»amstaneea in it of a very pahifiil natnre, and whidi deeply 
vStsct the conduct and character of more than one defender, yet we feel, and 
oonsdentiously fed, the paramount duty which we owe to our clients, and have 
determined not to mince matters, but to state boldly tiie facts and evidence, 
however painful it may be to the parties concerned. 

'' You will see, gentlemen, from the issue, that tiie object of the action is to 
redndi two deeds, hj which, the estate, called Dnndonneil, has beoi taken 
away from its natural proprietor, aad conferred ma other individuals, not the 
heirs, nor heloQging to the blood 9f the family. This estate is situated in a 
remote part qf the county 4>f Boss, the most lemote and inaccessible, I tiiink, 
of any estate in the north of Scotbnd, about fifty or sixty miles from the town 
of DiqgwaU^ and for about thirty or forty of these- miles there was no road 
whatever for carnages of any description to Dundonnell ; and the road for 
horses was of the very worst description. It stood destined, by a contract of 
marriage between George Mackenzie and his lady, to the heirs male of the 
marriage; This George Mackenzie had ^ee sons, the eldest son, Alexander, 
who became apprentice to a writer to the signet in Edinburgh, died before the 
d»itii of his father; Kenneth, lus second son, was bom in me year 1798 ; the 
third son, Thomas, who is the pursuer in the present action. Geone Mac* 
kenzie had 4me ^lighter, who married the Reverend Dr Roes of Lochbroom. 
Kenneth, from his earliest years, was a person of very defective natural capa- 
cit|r, and showed propensities and eccentricities of a very singular and remark- 
able description, which, adhered to him to the last His chief associates were 
^ servants, and even persons somewhat lower than himself in the scale of 
being; and if a wandenng fool coold be found, he was his dioice companion* 
He also showed an attachment to poultry. Cocks and hens were always his 
choicest companions ; and although thiit might be considered as a pardonable 
eccentricity in childhood, yet you will find that it accompanied him as extra- 
▼agantiy m manhood, and contmued with him tiU his death. 

*VBeing thus a person of extremely weak mind, he was the source of ex* 
trome r^et to his parents. They knew and fdt that this unfortunate youth 
ma not, like the rest of the family, gifted with ordinary capacity; and such 
jna his state m early life, that if his lot had not been blessed by being bom 
better in rank dian many such, he must have wandered about the country as 
a common idiot Every exertion was made to give him an education suited to 
Jus rank in life. In 1798, Mr Neil Kennedy, now a respectable clergyman, 
]J[^«nipk)ved as his tutor, and remained with him till 1801. He was suo- 
ceeded by his brother, John Kennedy. Besides these reverend gentlemen, i 
wm brmg many who will describe, m their own language, what they knew 
and saw of tl^ incapacity of tiiis unfortunate youth. I do not say that he was 
im absolute idiot ; he was able to learn to read, and penmanship appears to 
Have been his chief accomplishment The evidence that I have to produce 
wiU sbow, however, that he was not only weak, but incapable of attendhig to, 
and acquirmg, the education which was necessary to fit him for society. At 
-the same ttoie he was of a kindly disposition ; he had natural attachment, which 
;«nmland shaie m common with tiie inferior animals. He was easily led, and 
^MUy imposed OB* % am speaking, you will obserre, of his early life. He 



q^BtiAuedthitf tobetheteurceofrfgrelaaddulvQiitoh^ botttill 

tb^y weY# detorfnised to do justice to him, and to use every effbrt to bribe hitt 
1^ • little hitler tbsn they could hope to do in the ueighbouring seho^. 

^* In 180i» his pacests sent him to Aberdeen, wbeie he resided till 180$ 
with Mr Neil Kennedy^ his early tutor. Exertions were made by him to in* 
stil proper education into his mind» but in yain ; mm! so much was he die 
kughii^-Btock of society, end so far was he .below the ordincry young men 
Hiat attended the UniYersity, that he went under the name of '' The filghland 
minister's fooL" He would give away his dothes, when a lad of 16 or 9Q* fcK 
eoafiN^ioneries or. trinkets. He had a £uicy to sit and assodate with lew peo« 
pie. He would be fbllowBdaad hooted 4ifler by the boya; so thai Mr KttUMdy 
Haa a&aid to let him go out of doors aloiie. A% one lime he waaaboat to be 
involyed in an eztraordioary marrkge with a person of whom he knew no« 
thing. Mr Kennedy got notice of it, and sent him away without resistance, 
firom AhMdete, In the coitedy of aasrvant, to tbe^MViS <^affelative 
and heaoon forgot that he had any intoition of binding Uniielf for Hfe ia 
kMJrimony. I have stated, that Kenneth was asouroe of regiel to his parents | 
and I am now to state the manner in which his father writes of hiiti> wileii $ 
ladLof la^ to hit M» Al«[«Dder, who WM tfien alive :•— 

' Dmam Sandy, 
< Your brother Kenneth gives me very great conccKti, and he will not bo 
advised by Mr Neil« I must have him removed from there against die latter 
eed of March, or eiffly in ApriL I wish to s^ him to some academy, and 
lo a man who would take strict chaige of him, snd a man of m<nrals and dba« 
racter. I mean to keep him only one year at school, so as he mav be able t^ 
write and spell, and to know to transact any business he may follow. He is 
]gnoraBl^aIM proud, and that is instilled in him where he ia. God knows 
who directs him, but I am persuaded Mr Neil or his wife gives him every 
attention, and endeavours to keep him at his education with a private teachev. 
I wrote Mr Kenneth, (that U Mr MMkemHe, wrii§rio th$ i^/nei,) if he could 
direct me where to send him, and to whom. I hope, when you setUe the fUnds, 

fen will look out a place of good fame, and will atrtctly look after him, &«.— ^ 
remain, dear Sandy, &e. (Signed) ^ Gsonoi MAcxaMSis/ 



. " This is a piece of real evidence of the knowledge and feelings of die 
ibrtunate father as to the situation of hn son, who, he saw, was not able to 
conduct himself with ordinary propriety, notwithstanding the exertions made 
for bim in the rudiments of lus education. In 1810, a oommisrion was obtains 
«d for him iir the Ross^i&ire militia. I i^cak with all due respect of that 
militia ; but it was not unusual Air a respectable proprietor in Ross-shirs to 
obtain a place in that body for his son, although he could be no ornament to 
it. As he grew up, his propensities continued most grossly sensual. His 
favourite drink was cream, and he increased so enormously in sise, that he 
became incapable of duty^ I am the last man that ought to object to this 
indication, and I am quite willing that my learned friends on the opposite side 
ftbould have their jokes against me on that subject. But Kenneth's grossness; 
Msing from his habits, was that of disease. And although some of those who 
are unfortunate in that indication get over' the effect, Kenneth had not that 
blessing, the power of counteracting it. He could ndt learn the necessarjr 
idoties (k his situation. In field-days he was put out of the way, and th^ 
•officers winked at the absence of the brother of the young Laird of Dundonnell. 
He spent his time in drinking bis favourite beverage cream, and in eating 
beef-steaks. His propensity fbr low company continued, and in every way. he 
was the butt of the officers. He had absolutely no sense of shame. He was 
•accompanied when on duty by a sergeant, who pricked him on the right and 
■left ; and thus he was enabled te discharge what the other side say were the 
important duties of his situation in the Ross-shire militia ! After this he 
obtained a company 4n the Invemees-shiremUitia ; and the same habite accom- 
panied him there. 
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'' Hecontinued to increase in bulk> and I will be enabled to bring before yoa 
the highest testimony from the eommanding officer, and from medical gentle* 
men of this dty, who were acquainted with him in the regiment, and who^ 
will describe what they knew of him ; and give their opinion of the defect 
of his understanding, and of the increase of his enormous bulk, and the tor- 
pidity of his nature. He sat at the mess-table, and although the conversation 
was not pitched in the highest degree of intellect, he was unable to enter into 
the ordinary conversation of the mess-room, beyond speaking of the state of 
the weather, (if he spoke at all,) and even this extremely seldom. 

** I will now call your attention to another letter. By this time Alexander 
Hacken2ie was dead, and Kenneth was the young laird. On ISth December 
1813, the father writes to liiomas Mackenzie, commenting on the death of 
Alexander; and afler some other matter, proceeds to say,—- 

* I fear Kenneth's judgment ; he is uncommonly silly, and fond of low com* 
pany : if this continue by him, he'll repent it ; and he is expensive and silly 
to an uncommon degree, and minds noUiing but his silly dress ; no word of 
credit or honour wiUi him. 

(Signed) 'George M'ackskzie.* 

f' This 'was a letter written under deep affliction, in which the father talks 
of his son Kenneth not only as far below the rest of the family, but he fears 
his judgment ; ^ he is uncommonly silly, and minds nothing but his silly 
dress.'. It would appear that about this time he had gone to Dundonnell, pass* 
ed some time there m 1815, and then, about the month of June, a sudden reso^ 
lution (if he was capable of forming one) came across him, and he took a 
place in the nei^bonrhood of Inverness, called Seabank. He faired a number 
of servants, and, although he had no means to support them, be went to this 
place, and there establiuied himself. At this time it will be proved that he 
would fall asleep while sitting in his chair, and even during dinner, to him 
the most favourite portbn of the day. He was here accompanied with poultry 
to an amazing extent ; and, upon one occasion, you will find him depicted as 
lying with the noultry on his back, feeding themselves on the person of their 
master, and picking the grains of corn which he supplied from his pockets; 
He was a believer, too, in witchcraft, and in the efficacy of charms. He belie* 
ved that his destiny might be affected by carrying about his legs pieces of red and 
white tape, and by stitdbing within his trbwsers stones to defend him from ghosts. 

^' Now, about this time, he became acquainted with the defender, Isabella 
Colina Roy. His father was now dead. He died on the 26th of September, 
1816. He had some time previously expressed a resolution to make an entail 
of his estate; but he died suddenly, and that resolution was not carried into 
effect at the time of his death. Kenneth took no charge of the funeral ; he 
was unable to conduct himself with (n-dinary prudence, and this duty devolved 
on the pursuer. I will afterwards explain some matters which occurred at 
this period. He became acquainted about this time, as I stated, with Miss 
Isabella Colina Roy. The state of his pecuniary affiiirs upon ihe death of his 
father, I will be enabled to prove from documents put in. At the period 
of his succession, no debt afiected the estate of Dundonnell. He had the 
estate clear of all encumbrances, and his mother was separately provided for. 
By a statement which the other party had put in by Dr Ross, it appears that 
the rental was L.1400, of which he collected L.1315. Kenneth, however, had 
contracted debt to the amount of about L.5000. In June 1817, about L.6000 
were borrowed from Davidson of Tulloch. The free income, in short, amount- 
ed to about L.800 or L.900 a-year. This Miss Roy brou^t no tocher. She was 
the daughter of a surgeon at Fort-6eorge» She degraded herself by matching 
herself to one incapable of comprehending the nature of the sacred contract 
into which he had entered, or conducting himself with Uiat prudence and discre- 
tion, and ordinary capacity, which ought to distinguidb any ofie capable of en- 
tering upon such a contract. But she amply provided for hers^; and there was 
provided on this occasion a contract of marriage unexampled in Uie history of 
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9ach contractfly and wHch she and her friends procured from the. unhappy 
being whom she had selected as the victim of this marriage. The Rev. Neil 
Kennedy was not at hand to protect from this marriage^ as he had done at 
Aberdeen^ and the contract was made. What are the terms of this contract ? 
The estate was conveyed to Kenneth Mackenzie in liferent^ for his liferent use 
only, and the heirs of the marriage in fee> reserving full power to sell and dis« 
pone ; but with the special assent and consent of the said Isabella Colina Roy, 
and not otherwise ; but excepting always from the power of sale the liferent 
annuity hereinafter provided^ which was declared irrevocable^ agreeable to the 
following deed :— ^ In which lands and others the said Kenneth Mackenzie 
bound and obliged bimself^ his heirs and successors^ to infeft and seise himself 
in liferent^ and the heirs and others above-dnentioned in fee ; and he further 
bound himself and his successors to make payment to the said Isabella Colina 
Qoy, yearly, during all the years of her life^ noi only during the subsistence of 
the said marriage, but after his decease, in case she should survive him, a froe 
liferent annuity of L.500 8terling/-*Here is a contract between a laird of L.900 
a-year and a penniless lass I suchacontractneverwasheardof; that she should 
by way of pin-money draw out L.500 a-year, not only during the subsistence 
of the marriage, but even after her husband's decease I and it was to be restrict* 
ed to L.400 a*year in the event of their having children, (as if there could be 
children from such an alliance !) and to provide for her L.500 a-year, she was 
empowered to sell, uplift, and discharge the annuity ! This is the contract 1 
And I will repeat again, that no man of ordinary prudence or discretion ever 
could have contemplated such a settlement. They lived some time at Seabank, 
and then they went to reside at Dundonnell. She never separated from her 
husband, but kept a close eye to the L.500. Her friends have produced a fac<« 
tory executed by her in favour of John Macandrew, writer, Inverness. It is 
dated 18th October, 1819, and proceeds in common form, giving him full 
power to uplift her L.500 a-year, and taking him bound to report acquittances 
as accords. She has her L.dOO a-year during her marriage, which cannot be 
altered. , And when she comes to reside upon the estate, she takes care, where<« 
ever the rest of the money may go, h^ L.500 while living witli her husband 
shall be secured to her. This, I am afraid, is the only object she had in view 
in contracting the marriage. Afterwards they went to Dundonnell, and the 
expense of the establishment came out of the funds of the estate, while her 
L.500 remained untouched. She had bound down her husband not to interfere, 
and then she bound down the factor, Mr John Macandrew, in the same wav* 
At Dundonnell, Kenneth became more and more torpid ; he occupied himself 
not in the ordinary amusements of a country gentleman ; he lived remote, and 
almost alone. He sat there, the torpid laird, incapable of ordinary transactions. 
Dr Wishart, the family surgeon at Dingwall, was not the person selected to 
visit him ; but the brotner-in-law of Mrs Mackenzie, who lived at Fort-George, 
fifu or sixty miles farther off, was appointed for this purpose, and he was be- 
nencially interested in the will. The laird became more and more timid. He 
was afraid of messengers, without cause ; he was afraid also of poison, without 
cause ; — ^he spent his time with his poultry, which had now increased to about 
a thousand, his cocks and hens being his most intimate associates ; — he was 
Qpnstantly in out-houses, with his servants and the henwife, and was fond of 
seeing the lasses dance — ^he had intellect enough for that ! He still continued 
fond of the company of idiots, and at one time a person of this description, and 
well known in Edinburgh by the name of General Brown, by some strange 
accident arrived at Dundonnell, where the laird received him with open arms, 
as a person a little lower in the scale of being than himself. 
^ *^ Mrs Mackenzie had the laird completely under her control ; she wrote and 
Signed his letters ; and she has been heard to boast, how like the laird she 
could write and sign. The laird was conscious of the thraldom under which 
he was kept ; be would throw himself on the ground, and cry like a child 
when vexed. Besides all this, he had one predominant feeling — he had one 
demon that haunted his imagination— and that demon was jealousy ; and whe- 
ther truly or not, he did suspect onefCampb^lI, a servant in the family, of too 
pauQh fmilifurity wit^ 1^9 todjr, It j^ wit}i e^dreme paiA tba^ { m^^ thi« 



ffUkraent. 1 am »wave tbtl the dimeter of s laify Adcdd ^ot be hto#ii upcm/ 
even with sospicioii ; and it would have giTen me and my learned eoadjator 
heart^lt latisncllwi if we eould have smothered the Buspicions wbidi thk 
unhapj^ man entertained, and repeatedly expressed. The laird expremsd 
biB horror of Ca»pbdll^ and his deinre to have him removed; but Mrs Mae* 
kenzie would nol permit it; and ^ere be remained^ the object of the lairdli^ 
avorsioo— I will net- lay <Kf the lady's aiection. The laud also possessed 
another feeling of a diffin^nt character; be omitinned to have till his deatli 
an election fiw his relatioDSy and particiit&rly for his brother Thomas, the p«r« 
iMier of thk aetiwi, in whose faveur he macb a settlement in 1817. There was 
^another individual, towards whom he Mt any thii^ but afl^ection-«and that was 
JSr Hohert Roy^ Writer to the siffnet, the brother of Mrs Mackenzie. When be 
stooke of his hcaror of Campbell, and of his afitetion for his brother Tom, be^ 
also spoke of his detestation and of his fear of Robert Roy. Not satisfied with^ 
her L.500 a-year, during and after the marrii^^e, Mrs Mackenzk and her bro* 
ther resfdved to take the whole of the estate from the pursuer, aftar the laird's 
death ; and now epmmeneed a scheme which has been developed in the cor* 
respondence produced by the other mde, and bearing intrinsic marks of haviiM^ 
been concocted for the purpose of being used as evidence on the day of trials 
but which I conceive is triumphant evidence fbr the pursuer. They have been 
tfx> cautiousj too knowing, too cunning, and too certain that they would not 
Be detected ; they have been too bold also. But I beg your attention to the 
way in which th^ set about it. Mr Roy was then apprentice to Mr ^neas 
Macbean^ W.S., and he writes to him as follows:—- 

' SaUean, near Inveme»9j 4th Se^. 1819. 

* My deae Sia, 

* I have now returned from Ross-shire. DundonneS, you wiH be glad to 
hear, is in good health, and takes continual exereis^. 

' The subject about which he expresses mOst anxiety, is the settlements. I 
annex copy of the letter of instructions, written out by himself. I shall, in 
case of accidents, keep the principal till I have an opportunity oi deKvering it 
to vou personally. I also annex a note df ^e legades, the original of wmch 
t also nold. He desires that the scroll may be ready for him by the time I 
go back ; which, you know, nmst be in twelve days hence at fsEirtnest. But it 
is quite inc^spensable that you, too, should make arrangements for going there 
i^om Inverness, — I wish his letter may sufficiency explain his instractiods. 
You will observe that in it I am named after the heirs of his muriage, reser«r 
ving a power to alter.' Now, al&ough he is fully determined on excluding^ 
Thomas altogether, yet it is only for the present, and from personal and tem« 
porary reasons, that he passes hf Dr Ross's children. One of them, I am coh'^ 
fident, will ultimately be his heir ; and you will require to keep this in view 
in dnrecting the cHauses of entail to the heirs, afterwards to be named; and 
also in making the clause, reserving power to alter as to the heritage, as ample- 
as isjpossible. 

'' i waited on Dr Ross— did his worda ai)d act? correspond, no cause of 
O^nce would subsist between him and Dnndonnell ; and I am qtdte sanguine 
that your presence w;ould go far entirely to remove differences That oonsi« 
deration, as well as the incomplete information re^uxling the minutise of the- 
settlements, will^ I trusty induce. you at once to visit your dient. 

(Signed) * Robeat Roy.* 

. ** Subjoined to ihis letter are what are called the instructions of Dundonnell ; 
ftnd they oflfer a most singular contrast to some of the others, of which you 
will hear by and by. They are contained in a letter addressed by Kenneth 
Mackenzie to nobocty, and beginning-.. 

* Dis AB Stb, 

^* X wibjoin general heads of Ae settlements of entail which I formerly spoke 
about/ ^d' desire jou will immediately complete them,— The heirs of my mar- 
mge to bcf fibli theji ftobcrt Roy, tibien Kenaedk Adttito, JoBejh Adatawj t&ito 
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StrmthgftrTe'i seocMid mm, then mirhein wbomaoeTer, resenring right to prefer 
^others. The legacies to be acoordlDg to a note I shall send of them> and other 
particulars.— I wish a liferent of all to Mrs Madceuzie, and to Robert^ and 
then to their trustees, Dr Roy, Mr Adams, Mr Mackenzie, Strathgarve's se* 
cond son. Captain Campbell, Mr Anderson, banker, Mr Macbean, Mr Mae« 
andrew, or one of them accepting.— Make any su^estion you think advisable 
in the scroll, as I shall carendly revise it Yours truly, . 

(Signed) ' Kenneth Macksmzis/ ' 

LEOACIIS &EFCEaBX> TO* 

* To Mrs Ros8» (excluding the jtis mariti,) L.6000 in liferent. To the heir 
of the body of Thomas, L.1000. To Kenneth Adams, second son of Georges 
Adams^ residing in Forres, Li.1000. To Louisa and Patricia Roy, L.100a 
each* To Robert Roy, L.8000. Mrs Flora Mackenzie, DundonneU's nurse, 
whmn failing, Aby Mackenzie or Robertson, her daughter, to occupy fag their 
lives the Dirm of Govtsmore, rent-free, and the representatives to allow fort/ 
head of -sheep to p^ze on the Mains. DundonneU, verballv, that Alexander 
Cami^bell, if contmuingin his service at the time of his deaU^ was to hwre au 
auniuty of L.80/ 

• 

'< This last part is to me a demonstration that the letter was concoeted for 
evidence^ and was not the genuine production of DundonneU. Was this the 
oompontion of Kenneth Dundonndl ? Did he undentand the exclusion of 
ju8 fMuriii 9 I vdll leave it to youTMlves to sa^, if any of you oould eoDH 
poae MUsh a letter, which is ssid to be the genuine composition of Kametii 
DundonneU. Of aU the persons on the fiice of the earth, who was the 
leaat likely to have provided for Campbell, fiormeriy aUuded to I Why, 
Dundonnek i and yet it is said that, if continuing ia Ids service at the time of 
hia death, he waa to have an annuity of L.80 1 Thisis theeffhsionof hisowil 
mind! He might have got help in technical phraseology; but it crowna ail t» 
suppose, that if the person, whom of aU othm he detested and wished awi^, 
should continue in his service, after his death he was to have an annuity of 
li.^. Can it be believed he waft beaitt enough to act thus? If he had a 
spark of human feeling he could not ; and at a time when, his suspicions were 
' .fool as Vulcan's stithy,' could it be supposed that he would have provided fto 
him who had inflicted an ii^jury which could never be either togoitten or for* 
given I . The deed is either DundonneU's in aU, ox it is not his ; and if yon, 
gentlemen, believe this, my nature is not formed on the same principle that 
voiirs is. These inatiructions were transmitted to Mr MuAb Macbean, and he 
had no objection to make the deed, but he did not name Robert Roy in tbo 
deed ; he rather thought that Kenneth's brother, Thomas, should be mentioned 
in the deed. Mr Maebean makes another-^this did not suit the oppoaite party ; 
Mr Macbean was not found afit person, and I beg you wiUattend to the next 
letter Mr Roy vrrote to him, daUd^lH SepUmber, 1819. 

' Dear Sib, 
. * Your letter of the ISth September arrived here when I was absent on a 
visit at Forres. I presume you addrased it to me instead of to DundonneU 
himsdf, who alone can ju^ of it, aa through me his instructions were traB»« 
mitted to you. But that was done merely because it appeared to him not un« 
Ukely that you might have left Edmbnrgh on yoor way north, before it could 
have reached you; and he desired me, S, on enquiry, I found that had been 
the case, to kavi the kiier toUh Mr MaeandreWf that the deed might be pre* 
pared by him. I have now forwarded it to him, and shaU be glad to find your 
nmtured opinion induce him to adopt, in Hbe settlement, the alterationa which 
I have already earnestly, but in vain, recommended.' (Gkx)d man I he had 
done fdl he ooold to tdl die laird to make ihe settlement in fitvour of Dr Ross> 
andfor any sake not to g^ve it to him !) 'I repeat that recommendation in the 
letter whi A accompanies it, and ahaU beg your perusal of a copy of it retained 
by me. I mentioned to you, that, when at DundonneU, I locked over Uiw 
onhar tfi ffonftiaed aftftiMHitfir JBadImadeoaaaaiHiiBo£thAn-thcse*iiilvoMohiiBd 
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air they were, a large balance would have appeared aguiMt likn. On his wri- 
tmg me, rrquesting a delay of a few days^ in order to get tliem completed, at 
DundonneU's request^ who is most desirous to have every- thing between tbem 
ihmlly adjusted^ I promised again to retarn there before going to Edinburgh.. 
Taccordingfy leave this to- day — but shall in consequence be three or four days 
later in town than the time mentioned in your last as the farthest extension oi 

*' I beg yovr i^arlacular attention to this. Before going to Edinbui^b, Mr 
n^y jeft Fort-G«orge for DundonneU House; he had got his instructions for 
tfte Bettkraent en the Mh of September^ 1819 ; but on the Slst of September he 
writes, that he promised to return to Dundoanell^ and that he was to leave 
Fort-George that day, by crossing the Frith at Fort^Geoige^ which is a ferry 
of about a mile or a mile and a half across, within fourteen or fifteen miles <^ 
DlngwaU, which is the poat-town to Dundonnell, while the post, in going from 
Fort-Geoige to Dundonnell^ travels round by Inverness, more than double the 
distance. Well, then, Mr Roy wrote Mr ^neaaMacbean ank the Slst Septem* 
ber, that he was going that day to Dundonneli. He pretended to have had an 
anxiety that he shoukl not appear in the settlement, and that hia brother-in"^ 
law, whose weakness no man knew better, should not leave the estate to him. 
Now, was he not proceeding to Dundonneli that da^, and were not verbal re« 
monatraneea the best way of curing that erroneous affection for himself ? Were- 
any of you, gentlemen, in that situation, about to go to DundonneUi there being 
a-anotter cut, would vou have written a letter to Dundonneli that day, and sent 
it round by the post r But then the letter will stand in mighty ateid en the 
day of trial ! So .thought the defender. ' I. will not,' he would saj, ^ trust to the 
natural course of events ; I shall have written evidence that I did remonstrate, 
and that I did not wish to have the estate. And, accordingly, I will sten 
acrois the ferryi and go down to Dingwall myaelf, while my letter travels reuna 
by Inverness :' and away he goes to the post, and thus you have the letter bear« 
isf the poat-mark at ForUGtorge* 

' ForUQ^orge^^Ut September, 1819. 
^MyosaeSu, 

^ I oommunieated to Mr Macbean vour instructions r^rdiag the entail, 
and now send, enclosed, a letter firom him, addressed to me, proMbly because 
YOU intrusted your letter to me in case he might be on his way from £din« 
bur^. 

'From it you will observe, that 'the children of Thomas and Dr Boss are 
called next after the heirs of the marriage, in the dft of the deed to be pre- 
pared by him, and which probably has by this time reached you. He thinks 
that they should not, on any account, be passed over ; and I entreat that you 
will most deliberately consider the opinion so impartially given by him. Do 
not think that, because you. reserve power hereafter to call them, you do all 
that he recommends, — for, from sudden illness, you may want the power when 
you have every inclination to call them ; and, writing on such a snl^jeet as this. 
It would be wrong in me not to remind you, that, from your general habits, 
you, perhaps, more than most other men, are exposed to the attacks of sud« 
den infirmity. Besides, I can scarcely suppose that it is your serious inten* 
tion, ultimately, to deprive the children of your nearest rdations of that pro* 
perty which, should you have no family, does by law desoeod to them. If it 
is not, why should you now permit the bdiaviour of these rdationa themsdves 
in any d^;ree to influence your conduct ? If it is, assuredly I, who am com* 

Esratively a stranger to you, have never, more than your nephews and nieces, 
ad it in my power to do any sudi service to yon, as should entitle me to what 
is to them a ruinous preference. 

, ' You must forgive me pressing this sulgect on your attention r privy as 
I am, from my situation with your agent, to your aflnirs, and made your con- 
fident when so great an eventual benefit waa held ont to me, I would yet be 
wanting inmy duty to you, and integ^ty to myself, unless, in writing, I nndis« 
guifiedly lai^ tiie sal^ect before you^altboogh I have ahmudly dono so rerbally^ 
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Be Msarcd^ it will affi^l me mii«inre ^Ottitre, on aeeing yon, to 6iid tlMt my 
guggestioDfl htre bad the desired effect. 

- * The amount df the legacies will require to be diminished, tf the nrapcrty 
is* meant to remain with yonr heir, whoerer he may he, and I shall tDere^sve 
give you baek the minnte formerly made out, and intrusted to me.*— Yours 
most afibotiomilely, 

(Signed) < Robbet Rot/ 

*^ Now, observe, Mr Roy was going the short eat, and the jpost was travel* 
ling round with this remonstrance. Here is demonstration that he knew he 
could not pfove tftiat oerto/ remonstrances had ever been made ; but at idl 
events, he shows the letter with the post-mark, proving the written remon- 
strances, and reforing to the verbal ones. And these vrritten remonstrances he 
had put up in his sister's repositories, whence they ooohi be made forthcoming 
upon any niture occasion. In short, he arrived himself before the letter of re* 
monstrance csme. He wished to give a semblance of too much disinterestsd* 
rtsw of a desfare not to take the estate; there was too much of this fidsome 
oontemptible sort of stniF in his letters 'throughout. An honest man would 
baTe sttd, * In God's name, Dnndonnell, you know nothing about me ; give 
the ostate to your brother.' In such a ease» gentlemen, would yra have preser* 
irad vrritten evidence to serve you at a trial? No— because you never would 
hftTe thought of it. Therefore this very evidence completely unravels the 
whole scheme ftom the fiarst to the last. All this took place in 8ept«nber 1810 ; 
and whether Dnndonnell got the letter fiom the post I cannot tell ; but, in 
the' eourse of this' visit, Mrs Jkf sckenaie took precious care of the post-bag 
when it nrrived. Poor Kenneth did not trouble himself about letters by the 
post, and Mr Roy's letter was ouite safe. 

'' Who is the person that bmns the suliject next ? Sundy Mr Roy, who did 
not wish the eitate, would be Uie last man to commence it. The reverse how- 
ever is the fact, for. tiie next letter was from Mr Roy himself in February 1 890, 
when nobody had written to Mr Roy on the subject of the settleasent; and 
Mr Roy, who does not wish to have the estate, fires off another shot upon 
him. 1 don't like such abominable feding. There is too much delicacv here 
for me. I like plain blunt peq^e best. There is too mudli mystification in 
thoB, gentlemen, for yon to follow; but the idiot Laivd of DundoDneii could 
iprehcnd it all wol enough 1 



' Edinburgh, Saturday, i^th Fth. 1880* 

< MT BBAB DoMnONNBLL, 

- < Will yon forgave the liberty I take m writing yon on a sulject to which 
it is very painful for me to allime, for many reasons, of which it is not the 
least, tliat it subjects me to the q>peaTanee ii indelicacy and selfishness. But 
after anxious consideration, I consider it my duty, and therefore do it. 
• * It occurs to me, from your not having completed your settlements, that you 
are now satisfied of the propriety of alteriog them, although firom a fbeling of de« 
licacy towards me, you cannot bring yourself to destroy the hopes which you 
may think yonr previous unexpected and unsoUcited intentions may have raised. 
If tills is your feding towards m^ believe me it is not right.* {I do not kna» 
wkai ihU means*) * It would afford me real satisfiustion, that all differences be^ 
ftween you and your brother were removed,' (there would be no oeeaeion then^ 
Jbr onjr eetUement, because nomas, as heir'tU^iaw, would succeed as a matter of 
ceurse,) ' and if it is your desire to make him, or, at all events, his child, your 
l i e ig" - a nd they have a right to expect it«->why will you hesitate to say so ?' 
( What business had Roy to ask him to say so ?^* You Know howfrequenUy and 
bow strenuously I have urged the propriety ot this,' (very unliMy indeed /) ' I 
repeat, I shall oe sincerely delighted to hear that all obstades to it are at an 
end. It cannot disappennt me, for I have never for a' moment allowed myself 
to calculate or think on it;' (not hsi) ' and add to this, widiout imputing 
vanity to me, that, from my habits of sel&dependence, I am better qnahned, in 
•Rprobabftlity, to support myself than him in whoso place you put me.' (lam 
ff^indsp^^dmtwmpmlam^fliniaifhif^ ta take careuf 



n^fu^ th^ p$9r Thomas md hU JamUif m^ IwminoiikBetiaU; UmiU 
go to Thomas toithout a settlement; therefore, make a settlemmtL) 

* I beg that 700 will Kflect ftgaiaOo these thinge, and then write Maebesn 
with yoor awnhandr— yoar own Ua^ hand, shall I call it ?— As I intend male* 
ing Thomas (or at all evwnts Thomas's s^,) my heirj you can hare no objc»» 
tions to complete my settlements. You will therefore get the deeda from Mr . 
Stultxty and copy tbem out with that alteration, leaving all the others I have 
made on the deeds. Robert is a aine qua non trustee, and Mrs Mackenzie 
mtiatgeitheMainitfafidmiiivediletaal at &rst ^tinelly directed* 

'Or, If you donotiinuh to write Mr Hachean again cm the subjeetr writein 
thise terms to Stewart or te Macandrew, bidding him get it done; or if yoii 
are not Mly determined what to do, write, requesting him ta<x>py «ut th# 
daida whkh were some time ago sent him for that purposei, making oTer my 
property to tnmteea; but aa I have not made up my mind as te the heirs^ leave 
that part in Buch a way, aa that any heir I mayafterwardaDaffie^eaamicoeed, 
itt terms of the entaih 

* I cannot help again apdogiaiBg for. writing you en thia subject You 
know wdl that with yourastf it originated/ (anotkempaeeaietQriUmfor iibepivw 
pueofeiMmm^ 'aiid rather thaia that there idiould be a chance of you, fiir 
oiie*inBtaB$, suspectiiig nm of an interested view in what I hftTo now dcme^ I 
wouldjust add one reqiMBtta that of etttmatiJig yew instant altenti<m to thm 
letter, yia» thai with the exeeptien ^ leavitig me a trustee for my favourite 
suter> {the Lad$ sf DundmuuU^ * you woold entirely steike out my Bftme 
from yomr 8attMMnt& Yomri ameCioMitelyi 

(Seined) 'RoBULvaov.' 

'^ Thomas could never have wished ior better evidesee than thia, and I eatt 
Iteagiiie'nothing t9 be mon oonehmve* 

' '^ But the case, after ail, ia only oomiqg to ihe main point, to which your 
atteBtioft most be diraeted* The deeda were not made in 1690 ; but 1881 
armes^ and then were produced two'deeds, which aae thoae under leductieii* 
There is a part of them which to the mind of a lawyer looks aua^emoa, and 
which I will endeaveor te make inteUigible to you. They are two in number, 
a truatHliapoBttiDn and deed of entail;, tho first bean date ihe 97th August^ 
18dl„andth^dsedefenteilllieday:aftan : They are both dated at Dandan* 
nell House. The trust-deed seto out with stating thaA^hn •Wed sundry debts* 
He had so debts when he contracted his marriage except the L.60(K), which 
sum paid MTaS his peraodal d8ibte;'aBd what other debts Dundonnell owed I 
do not know. I wul explain to you the natuie of what ia termed & ttrict 
eUtoiL it ia intended for the fjaese^atlBn of an estate and fsmily* It eon« 
taina within it tibree leading provisions* It provides^ 1st, that the heirs or 
pentona called ahall not alter the eonrso of sueoesaioa ; Sd^ that the]r *l^ Bot 
sell the estate ; and, 3d^ that they shall not contract debt Now, in order to 
make this cffimtoai against the hetrsi it ivnecMary that there ahould bo intro« 
dueed certain danaes^ whichy if they were not in the deed, the proviaioQ would 
beoome ineffiMStnaL The finimer of the present deed knew the law and ita 
ttehniealitiea; he knew it was necessary to put in thoae dauaca i^uch are 
eaUed the irritant and reaolutive dausea* In order to fence^aa it ia ealled, the 
prohibition against altering theaueoesnon, the deed did contain Uieae essentml 
and< neoaasary dauaea, that ia to say, that the heir ia not onlv prohibited to 
alter, but, if he does dter, he forfeits the land, and thedoed which ho attempte 
to aker is null and void in law. Therefese the framer of the deed knew well 
how to discharge his duty. He prohibite the heirs firom aelhng and from eofr* 
traetittg debt, but he leaves out the fencing, dausea, by which akme this eoidd 
be made e^ctoaL Now ooidd any diing be more cunning than tiida? Xhepe 
I have made the thing intdligilile to you ; no power on earth could have made 
Dundonndl underatand it* Although the heirs were to bear the name end 
armaof Dundonnell, ihey were to be lan^esslaixds ; they muat not sell dm 
eatale, or bnry it in debt, ae that it is new nnllified by die deed, and miUifled 
with thCL knchvfedge of the penon who fbateed il; Bat in the next sentmion 
he Jate il^ loa*.'h« nA fioidaa. the nmliflkktett i^tA ihina rlanmn withnna 
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whidk, ike {ttoHibitlMi was BOi warth a oofai. All iketmeij Ham tel Hmt 

bein haye it, to \ie ctll^kd Mackenai$ •/ JDundatinilL This k the siftoatm t» 

wkkb Roy -wnhes to rediiee tho pumer. He k to be etlled DandoniMil, 

witbout the lands, witboot the power of spendiiig a fartbing ; and tbxa k the 

deed whleb k aakl to be a ratknal d^ted, and eoneected by a petaon who had* 

A strong, ael£-thmldng, reiohite mmd. Now these deeds bear to be aubactibed 

at DundonneH bouse, and the witnceaes were Darid Fraaer, carpenter, and 

James Grant Manford, the writer of the deed. Tfakgentleman baa been loath' 

to gi^e any explanatkn of the manner in wbkb it was execmted* Mr Da%id> 

Frazer has all along, since the deaih of Dnndonnell, been in the empkymeni 

of the defenders, ami residing at Fort*George. The defender's first aeraatet« 

ance with Dnndonnell, as he has said, was in September 1919. Mr Macaiu 

drew, in whose oAee thk Grant Manford was cleric, anives at Dnadonncil f» 

August t9»l with the deeds. Hk trarriling oompanion waa Mr Robert BcTg 

who knew nothing of the deeds, according tp his own acosiint--iie was totally 

ignorant d what they contained. When ^y arrired at DundonneU, they 

went to a remote part of the estate to coHect rents, or te ftdn^in shorty to d& 

any thing to be out of the way ; and they left the lad Grant Manford, of about 

eighteen years of age, to see Dandonndl execnte the most imnottaat deed a 

man can execute, ym]e they remained at a distanee for two aay», while the 

boy was writing the deeds ! I bate reason to believe that the deeds were not 

executed in presence of die witnesses mentioned ; they nerer were read 99er 

to the deceased, a sokmnity which Mr Macandrew thought unnecessary. TbU 

Mr Roy could never suggest, fbr he, it seems, Iraew nothing of the matter f 

Manfora knew nothing S it, and the house-carpenter knew nothing of it I Mr 

Roy and Mr Macandrew were-out of die way. I do not know whether l^n« 

donn^ had put hk name, or whether those who had die facility of writing 

like him, put down hk liame for him. Mr Gtant Manford k mightily «i« 

willtng to speak out, and the houses carpenter has a bad memory en this sub« 

ject ; the lad Grant Manford filb them up, nid Mr Roy is as ignorant as poisi« 

ble. There they are, and until the death of Dundonnell, he says he never 

heard of tbenu But, by what means I cannot te!i, Dundonnell s debts in* 

. creased amazingly. Hew he contracted them in diat remote region 1 dx^ not 

kbow. Whether the L.500 a-year, and any other fag-ends of the estete, were 

lliid past; I cannot tdl. But in May 1824, DundonneH is made to execute a 

trust-deed in favour of an accountant in Edinburgh of the name of Scott, and 

the trust-deed under that dause is what mi^bt have been expected. ^ It ia die 

provision in the marriageocontract — the provision in die deeda of entnl, so that 

while wfoiAe of the deeds, the husband is contracting debts, the first purpose 

ia to secure to the wife herprovision, notrestrictible during bk life; even if 

there had been cluldren. While he was getting more and more into debt, she 

grasps harder and harder at the L.500> imd lets him get out of the debt i^e 

best way he can. 

* <* On the 25di of Aprfl, Dundonnell died. This unnatural dkfnberison waa 
never wbispered to his brother Thomas. The flmeral was numerously at« 
tended. The dan turned out Mr Roy was there— Roy, who, in 1819, had 
i^cdved instructions for the setdement— Roy, who, in September 1819, had 
remonstrated against it — Roy, who knew that the settlements were not execu« 
ted, and who remonstrated again in 1820*— Roy, who accompanied Macan« 
drew in 1821 to Dundonnell. In the defences mr die trustees in thk aedon, 
it k stated and founded on, that Dundonnell took no pains to conceal his set* 
dement. Roy had been writing all bis remonstrances about them^ and be ao« 
dompanied Macandrew, the bearer of the settlement. He went to the funeral^ 
and ne sat at the fbot of die table at the dinner, and proposed the heaidi of 
Thomas Mackenzie, the hdr of the estate, following up diat toast with the 
healdi of his sou ; and be had the daring effiontery to take by tbe hand the 
inan whom he had dieated out of his acres and his birtbright* Then die re« 
positories were opened up, and their contents made known. Roy alone re* 
mained, while idl the rest departed, shocked and dii^sted at die fraud that 
had been practfced itr dtk extraordinary busineas. An opporfnnfty has been 
given to Mr Roy of yindicAting Ut chmcter; vsA I honour the individuato 
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^t hftTe giveii Him this (^ppoftunity. If thU could be called a conspiracy, it 
is one in the cause of justice, truth, and honour; it is a conspiracy which 
Boy should have been the first to reverence, as it afforded him an opportunity 
•f vindicating his character, which this action has gone so far to destroy." ZAf^^ 
commenting ingenwualy on the defences /or Mr Hoyt as to the unalterable reso-m 
hUion qf Kenneth before marriage to excluds Thomas, and on Mre Mackenzie'e 
attempt to conciliate the affitctions of the brothers, Mr Robertson continued, — ]] 
'^ Mrs Mackenzie, it seems, knew nothing of these deeds ; she was not aware 
of them for many years after ! Mr Macandrew never saw the draught, or the 
deeds themselves, during Pundonnell's life; he never was informed that they 
were executed ! And yet it is said that no pains were taken to conceal them I 
And Mr Roy knew nothing of them J He was obliged to state that, after the 
toasts he haA given at the nineral. Although they were known generally, and 
no pains had been taken to conceal them, the man that was ignorant of them 
was the person that made so mu6h anxiety to have them executed. Then they 
draw a picture of Dundonnell ; and a more high-coloured one, and one more in- 
Qonsiatent with the statement I have made, it is impossible to conceive. The 
necessity that Roy had, in defence of his character, to draw the picture of a 
resolute and strong mind in Dundonnell, is evident He has thus brought the 
issue between us to be a very narrow one, indeed, from the way in which he 
baa depicted his character. * His early education,' he says, ' was neglected.' 
Mi: Kennedy ^ill speaJc to this ! ' He was a person not deficient in natural ta-* 
lent,, loid possmed of plain good sense, and conducted himself usefully and 
Kspectahly in every situation. He was very intelligent in country matters, 
iMia v^ry much consulted.' What ! — this companion of fools ! — this male hen- 
wife !— rttiis believer in ghosts and spirits ! — this user of charms by tapes and 
stones ! — * He was remarkably intelugent, and very much consulted. He as-* 
sumed the exclusive charge of his household, including a large establishment 
of servants, and supeiintended and directed the details of a considerable farm, 
which he had retained in his own hands. He introduced into that part of the 
country the newer and more approved modes of agriculture.' What these ap- 
proved modes of agriculture were, I have asked the gentlemen of Koss-shire ; 
put they cannot t^ me any thing about them. Now, of all the cases I ever 
saw, this certainly is one which presents the most extraordinarv contrast be- 
tween the averments c^ the parties. We say that he was a weak man, imbe- 
cile, torpid, learning was thrown away upon him, and he was unfit for dis- 
charging his duty; but, says Mr Roy, he was not a man of great talents, but 
he was a man of ^ucation, and could make his will in such a manner that it 
would have been intdligible ; he was the promoter of education, the improver 
of agriculture ; he was very much consulted, and was not only the greatest 
man at Dundonnell, but was one of the most highly esteemed men throughout 
the county. Then they say that he was a man of a mild temper ; this is the 
only thing in which we agree. The other defences are much to the same ef- 
fscU I like the graphic description given of him by my friend Mr Cockbum— 
ibat the deceased was a self-wuled, strong-minded man ! 

'* There are other two things referred to specially-— the one is, that the pur« 
suer was engaged in certain lawsuits with his brother, which are stated to 
have been the cause of his disinheritment ; and the other is, the subject of an 
alleged conspiracy. Now, observe, as to the lawsuits, that on the death of 
George Dundonnell, a dispute arose between Dr Ross and the pursuer, about 
some bill, and Dr Ross, in the absence of Kenneth, instituted some proceed- 
ing^ which terminated in a dismissal of the action. Then there was an action 
against the trustees of George Dundonnell, for the exhibition of some title- 
deeds, to which the puirsuer in this case was no party. Thus it so happened 
that Mrs Hay Mackenzie had advertised a farm to let, on the supposition that 
that farm was engaged by George Mackenzie, under a life-rent lease, and the 
present pursuer, Thomas, took a lease of these lands. It turned out that this lease 
yras one of which there were some years yet to run, and in the production of 
the lease the action terminated. The matter rested here, and my client Tho- 
fnaa, brought an action for breach of bargain. You wUl thus perceive that aU 
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these predotts litigationty and which afe stated as the eauseof d!dnheritin£(, 
my client, terminated before July 1817. There were no allegations worth nien« 
tioning at all ; and there was no desire, on the part of his brother, to disin* 
herit him on that acconnt. The only other thing referred to in die defence, it 
a statement, that, after the death of Kenneth Dundonnell, a number of eril* 
disposed persons had recourse to the most improper proceedings of firing into 
the house, rioting, taking advantage of the defenceless state of the place to ex« 
press their disapprobation of the disinb^tiog of Thomas« Mr Thomas Dun* 
donnell was then resident in London, and ne could not be the person i^ho 
fired the shots, or took any means to induce others to do so. Why is this re- 
ferred to at all, but to excite a certain feeling in ftvour of Mr Roy ? We all 
lament that such a thing took place ; but how this is to be an indication of 
what they describe as the moral effect of this settlement, I cannot comprehend. 
For, after describing these riots, they say,—' The scheme did fiui of the reAilt 
that was desired.' What result, I cannot comprehend, except it be the pu-i 
nishment of the persons connected with these riots; so that the statement 
amounts to this :-«-$o popular axh I, says Mr Roy, that, with the exception of 
a few lawless wretches^ the general feehng ia in my fayour^ and the dan came 
down with dieir pockets open to relieve me. 

** These are the defences, and since they were lodged, the counsel for the de* 
fender have nroduced a variety of documents, which they thought might be 
beneficial to their case. In the nrst place, they have produced some deeds granted 
by DundonnelL Now Dundonnell was never cognosced, and persons who ad« 
Tanced money were quite in safety to transact with him. There were produced 
other documents, some of which are remarkable. He could sign his name and 
write a letter. I will show you some of his letters by and by. Here is one of the 
bills which he granted for L.500. Most of you, gentlemen, have accepted bills, 
or seen them accepted. I never saw one of this kind granted before. It is drawn 
regularly enough ; but it is not accepted at the foot, as bills usually are, but 
there is written across the bill these words, * Accepted, Kenneth Mackenzie, 
£sq. younger of Dundonnell.' Here is the acute man of busioess ! Then they 
have produced a variety of letters, bills, recdpts, and other documents, in the 
hand-writing of Mrs Mackenzie pf Dundonnell. I am obliged to them for 
this, for they prove nothing but his unfitness for business and assiduity. And 
then they produce a number of business letters, signed by him apparently, but 
written by clerks and others, and probably the productions of tlM»e who wrote 
them. But precious documents are those in his own band- writing. They 
produce some that are holograph ; but these prove nothing, but that he had 
kind friends in the regiment who helped him' to compose them, and who 
touched them up and corrected his orthography. Some of those produced will 
be found to be better than others ; but there are letters from him in. his own 
Jiand to his wife, very afi^ctionate ; and I shall select a specimen or two of 
these letters of this self-willed, 6trottg*minded gentleman 1 

' Dundonnell, $d Hov, 19S3. 
' My Dea&sst Isabella, 
' I have been in great misery at not hearing from you since your departure 
from Fascreanach— has not had the least word from you. I think Sandy Mac- 
kenzie might have made his appearance before now, and relieved my anxiety 
about you. I trust in God you are safe over the hiUs, and that you are well ; 
I fancy a thousand things in. my own imagination, and until I near, shall be 
very uneasy. We are m in the same way you left us ; little £ennp is quite 
well and jgood— »not a cheep out of his head, but thinking about the numerous 
articles you are to bring him. Saturday was a good da^, and got a good deal 
of crop secured and cut Sunday was very bad, and this little better. I am, 
m^ dear Isabella, thinking very long for you, but, sincerely, you will get 
things arranged to our satisfaction yourself; particularly what has been dSae 
with Macintyre's rent this last two years ; Acnindrean likewise. I am quite 
miserable until I hear from you, for I trust in God that matters will not be 
so difficult, as what they are very gloomy at present to met I hope they are 
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wM at TMtftoim^ mi Omi you fidund 4imm ^mW astoaiahBd' «i yow gaiog 
into the Aowif • What a • unucit^ ai|d,. I am mtxe, an agreeable one. My no* 
Ihar and Tom aie.welt, and desires to kindly r«nembered to you* JSisnnif 
fends annty 20 kiies to tou from Stirky. (Lavghter.) My dear Isabelia^ yon 
most know that I am a bad oorreaponden^ (a laiighj) as well as other things* 
r must €onobtde» with my wsimest Ioyo to all at Tieetown, and acoq^t thit 
same frnn yoor ever afieotionate husband, till death» 

. . (Signed) ^ Ksnnxth AfAcixirsis* 

'ExoMMUuBdets. 
. 'I ham made Tom' {kii hroUttr, ukcm hi had m^ a fived r69oluU(m i^ 
iBmskkie) ' make oat a aemorandnm of the things wanted. Jena, Coek« and 
Hsvy'-««II the aerfaniB sends their, blemings to j^Uf' (Laughter*) 

(Signed) 'K»U*K^ 

^ All wdl since yoa left here* 

(Signed) . *JL.WK: 

r 

' My own »x Aaaev IsABiLLa> ' 
< You may belieTe how happy jrmir kind and long^lookad for ktlsr made 
me unon Sanday Mackentie s airiTal on Wednesday night. Indeed^ I Was 
near dispatdiiBg a bearer all the way lo TrMomf^ had not your letter arrivdl 
that nighty I was in such misery about yen. I had ne pleasuie in aney thing 
^ne you went away. Our assemblies' (^ss losrs the danota muMmg Ae sm^ 
tHoUi) ' W0IO put a stop too, till your ^pisfe/arrived, and then we had a mcnnr 
night with Bell M'Rao— {€Aal wag a nuuUwoman)^* she was hoowd up mm 
down in furious style* KennT is euite well) and the eough quite left him", 
enquiring always if aunty will be nome to-morrow or not ; and if any one 
dares to challenge him, he will tell his own dear aunty when she wiU oorae 
home^ that they vrere bad to him since they went awa^. The Marys are Tery 
Attentive to him, and so is all. Mj mother spoils nim«-ju8t giyes him h» 
own way in every thing. You make your mind easy about himy far he is as 
well you could wish. We have bad delightfkl weather aine you left here, so 
mueh 80^ that all the crop is out, and led in the sUck«iymrd— the barley will 
be finished to-bight^ and they wiU have the potatoes in two days. I am suie 
we were not idle since you left. Our en^ never went so safe in the bam-yard. 
I was sure you wotdd give Mem a great and agreeable sinprise-^I am happy 
to find they were all well. Hoar lucky yon were at finding Robert in- wm> 
ing for you. God grant that you have found every thing to your mind ;' (and 
so on with more stuff to the same efitet.) 

^ We have another speetknen at the Seabank time^ in whidi he says, that 
^'he killed a tripe and cow^— no tallow In it at all ;' anodier to the same ef- 
fect^ in which he represents himself selling his milk, whidi amomted to tweti- 
ty-pence— and his eggs, and that there were no eggs to be had except his own. 

•'' I will net trouble you by ^oing through more of these most wretched speci- 
mens, and having exhausted your patience, I shall not trouble you Mfli any 
detuled sCStements of theiegal principles afibcting this case. But aa a Idgal 
Authority, I b^ to refor your Lordship to die diarge of a presiding judge, ih 
a Consistorial Court iti England, Ingram «. Wise, which was tried in I88B, 
and which is quoted in the dd part of the 1st volume of Hoggart's Reports, 
read from p. 401. I refer your Lordshm also to a speech delivered by Lord 
Tenterden, in 1899, on a case which had come up from Ireland. 

** Having now detailed at considerable loigth the evidence in this ease, it 
would be unpardonable in me to trouble you mudi longw. Take into comfc* 
detation Dundonnell's original natural incapadtV"— his timMity and liability 
to control— his eccentricities-^his super8titions-<-nis follies and absurdities-*- 
his ignorance— the increase of his iM^Uy infirmities— his liability to be easily 
imposed upon — ^his readiness to contract marriages— his inability to leam-^ 
his gross sensualitv — his incapacity for discharging the common military du- 
"'^~ ^^ xemole situadon 'w4ien he went back to live at Pundopnell— 4ms low 
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-«4he itiapge toeiety Im kep(p--fa» afiectin Cor hu krtifar tad hit brother's 
faimhr«*-hu attaduaent to the naaie of MackeiuDd«-hM didikete Mr R«]r«^ 
the thraidon i» which bs ^vas -fccpt by hk wS fa h er taloito ia eondiictiag 
badaeBB— *Ro7'« gtiag out of the way when ihe deeda ware tigiied^^-hia aAe- 
tation of narpriae alter the funeral when the deads wero fwdaced .the tone of 
hia defence hii anxiety to make Doadenaell ent a nan of atroag mind— «id 
-the-ekeimatanoea under which theie deeda were eoacocted, and by which my 
client has been disinheritedy and the noTision made for an individnal who 
was the greatest object of .detastatioii that Dandenaall eier had^^-^I leare this 
•^aae in your hands, in the conTiotion that you will gift it.that ealm and die- 
paasionate consideration which it reqnirea» . My oMnplete oonn€ti<»i is, thit 
the deed was not the deed of thepereon whose name it appears to bear : he 
waa incapable of comprehending it, and he waa aiso incapable of origtaatuog 
it : it is not the deed of DundonneU ; and the pursuer is ealtlied to he reste« 
led to the landa as well as to the honouis of his fuuly*" 

When this able and in^^enious speech, which lasted nearly £0ur houn, had 
been eondoded, the Solieitor*General put in as etidenee the following dooa- 
ments :-^The Answers to a Condeaceodence to proTe the date of the «ath of 
the late Kenneth Macheaiie of Dundonnell— Deed of SettienMat in 181 1, 
bearing Dundonnell's signature, and written by the dark to ^neas Macbeaa, 
Esq. vSr.S. of date Uth July, 1817, being the destinatioii infavour of Themaa 
Maokehsie^Letter, George Maokeniie to hia aon Alexaader, 1st March, 1808. 
— ^Letter, George Mackenzie to pursuer, ISdi December, 1813— The same to 
^he sune, 19th July, 1818 — Two searchea for inoumbnnces on the lands of 
Dundomiell for forty years prior to 1818«^tale of penonal debta prepared by 
wSneaa Macbean, W.S. 1817<-Contraet of Marriage, 1817-«»Deed of Factory to 
Mr Macaadrew, writer, InTemeas, l818-«-Letler, R. Roy, Esq. to ^neaa 
Macbean, Esq. 5th September, 1819, with subjoined Note of Instructions for 
framing Trust- DispoJtion—llie satne-to the same. Slat April, 1818—Letter, 
R. Roy, Esq. to Kenneth Mackenaie, Esq., alst September, 1818— Note of 
Inatmetions from d^endev to oEneaa Macbean, Esq., which baa not the lege* 
ciea attached— Letter, R# Roy, Esq. to DundonneU, 19th February, 1890*- 
Extraet, Trust*IHspoflition, to Jamca Scott, Esq. Accountiant, Edinburgh, 
written by George Raff, deri^ to R. Roy, 1894— Letter, DundonneU to his 
wife, 10th November, 1883— Tw» letters, DundonneU to his modwr, 98th Ja« 
nuary, 1818, and Tth Much, 1817«-*SeTfn doenmenta, beii^ No. 178, and 
Nos. 188 to 191 of prooesa inclusive, proved by defender— RiU of exchange, 
of date February Idl^, for L.500, accepted acroaa the bUl by ** Kenneth Mae- 
Kensie, Esq. younger of DandonneU"-*-Letter writtaa by Mis Mackeneie to 
pursuer, 24th September, 1819, but aigned byDttndeBne&-«\Lettcr written by 
the lame to testator^s mother, but auo aigned by DundonneU, Idth July, 
1883. 

- The first witness caUed was the 

- Hev. Neil Sennbdyi who is minister of Easter Logic, in the county of Ross, 
inrhere he has been settled fifteen years. He became acquainted with Mr George 
Mackenzie of DundonneU in 1798 ; he waa teacher in the £unUy. Mr Mae- 
kenzie had three sons and a daughter, Alexander, Kometh, Thomas, and Mrs 
Dr Ross. Dundonndl is about thirty mUes from DingwalL The road ia now 

inueh out of repair. It is a bridle road. DundonneU is in a very wild part 
of Ross-shire. The eldest son was about ten, and £enneth between seven and 
eight, when witness went as tutor to the family. Witness acted as tutor from 
1798 to 1801, about three vears. Kenneth was under witness's dia^e. Thomas 
was jounger than Kenneth by three or four years. Witness early formed an 
opinion of Kenneth's incompetency to learn any thing^to take up any thing. 
This arose from want of capacity, which is what he means by incompetency. 
Witness endeavoured to instruct him to the best of his power ; indeed, he 
made move than usual exertions, but with no.sncoess* Kenneth's haUts as a 
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boy w«r6 very dirfy. He ooald not gel him to attend, exdevt b^ . 

or flattery. He never aaadciated witib other boys^ and womd, if pennitted, 
have gone if ter ducks and hens. There waa then a couple of idiots in the 
country, with whom Kenneth was very much in .the habit of associating. 
• Witness had little or no success in attempting to teach him to reftd. In 1801 
he could read almost none, but he could write a little. He did not appear to 
understand any thing that was put before him to read. This did not arise 
ftom thoughtlessness, but from want of natural intellect, incurable natural dom 
fieiency. He had even very little memory. He did not appear to have any 
of the ordinary understandmg of boyhood about him. When he wandered he 
was often found in a hen^hdnse, sometimes in a puddle, sometimes in the sta- 
ble. He had no notion of taking care of himself. Witness did not think that 
he had sense enough to avoid danger. He was a mild boy, and timid to a re- 
markable degree. Witness was succeeded by his brother in 1801. Kenneth 
went with witness to Aberdeen in 1804, at his father's particular requ^t. 
Kenneth was then about fourteen, and his father desired that witness should 
have charge of him. He boarded with witness first in lodgings, and afterwards 
in'his own house. He was under witness's eye from November 1804 till 1808, 
with the exception of a few months. Witness was not sensible of any im« 

Erovement from 1801 to 1804. Witness was now confirmed in the opinion he 
ad eariy formed that Kenneth was incapable of improvement. This appear- 
ed to be the result of natural incapacity. When he went to Aberdeen, witness 
sent him to the Grammar School ; but Mr Cruden, the Rector, made frequent 
complaints of his inattention and incapacity. . He was then sent to Mr Mac- 
kchlan, who, however, gave him up as desperate. , Witness got a teacher into 
his own fiimUy at Dundonnell's express request. This was Dr Bryce of Cal- 
cutta, who was the first private tutor« Kenneth was kept at his lessons five or 
six hours a-day, but witness was not sensible of his matdng any improvement. 
He was then overgrown both in size and height, particularly in size or bulk. 
Witness was always afraid of him whoi out of sight, as he gave away part of 
his body*clothea to any person he met. He once gave away a fiddle, value 
five guineas, for a few shillings. This pkactioe continued while he. was with 
witness. His appearance indicated imb^ity. Witness dpes not of his own 
knowledge know that he went by any nickname. Kenneth spent his time in 
idleness, generally in the kitchen. The maid servant was called Mary Ma* 
tbieson. In April 1808, witness asked the tutor to remain the whole day, in 
order to keep Kenneth in the house, but he escaped by a back door. Upon 
this Mary Mathieson went to the washerwoman, and also to Mrs Cheyne, to 
make enquiries about him. From information obtained, witness proceeded to 
Don Bridge, at a public house, along with Mrs Cheyne. They asked whether 
a Mr Mackenzie was theref ; to which it was answered, that witness had no 
rig^t to interrupt the company. Found Kenneth, there, in tiie midst of a large 
parly, apparently well dresaed. Kenneth came out when desiredj^upon which 
witness took hold of him by the arm and led him to the foot of the stair, after 
which witness took him home, and locked him up in his bedroom. Witness 
mentioned having heard he was about to be married^ but Kenneth was silent 
He did not deny, and would give no acooont of the matter* Witness did not 
remonstrate with him as with an ordinary person about to contract a low ma]>- 
riage, but kept an eye i^n him next day, and the day following sent him to 
a rdation in Nairn, under the diarge of a John Mackay. He waa neither sent 
to college nor introduced to any body, on account of his imbecility and weak- 
ness of mind* Principal Macleod had been tutor to his fatherj but neverthe- 
less witness did not introduee him to the Principal. His chief oceupatiqjn was 
wandering about. He neith/n* read nor wrote. Could not trust him with 
much podcet-money ; he might have got a sixpence or a shilling; in a month 
or sa Timidity continued to adhere to him wnile under the witness's care* 
He was very susceptible of flattery, indeed to a remarkable degree, indicating 
great weakness. Witness, saw him at his father's funeral, in 1816. Some time 
before his (Dundonneirs) death, he converged with witness on the sulyect of 
Kenneth; whom the father expressed a determination to disinherit^ as he had 



neiUuK i^te nor conduct to manage, the esute. It was with great a(ipeari 
ance of distress and regret the father made this statenient. He said Kenneth 
ahould he provided for, hut that Tom must have Dundonnell. This resolute 
tion was not the reaiilt' of hostility on the part of DnndoniielU who was much 
attached to his unfortunate son. Witness had not seen Kenneth from 1608 
till his father's funeraL He was then much overgrown. At the dinner after 
the funeral, when the memory of the deceased was given, Thomas returned 
thanks. Kenneth showed no symptoms of griefl In 1808, when he left wit- 
ness, he was incapahle of comprehending any narrative or statement read over 
to him, whether on husiness or any thing else. .Witness dods not believe he 
bad mind enough to execute any deed of importance. He vnis fadle, and . 
easily imposed upon. Witness could have made'him ' sign any thing,- had'he 
any such object in view. Does not think he was capable of coiitractii^ a mar- 
riage. Witness would not have married him. He never recdived the sacra* 
ment, nor would witness have admitted him, owing to his inability to com- 
prehend the principles of religion. Had the terms or heads of a deed been read 
pyer to him, in 1808^ he could not have comprehended them, nor could. h^ 
have understood the deed by reading it alone, far less revise it. The Note of Inr 
structiotis was here shown the witness, who, bein^ desired to read it over; and 
say whether, in his opinion Kenneth IVladcenzie could comprehend it, aiv* 
swerved, that he believed he was inci^pable of. understanding it. . In i:«ga^d tp 
that part of Mr Roy's letter, headed ** Legacies," witness was also of ppinio|i 
that Dundonnell was unable to comprehend the meaning of 'the items, and 
also that he was incapable of understanding the e£Pect pf the whole. ^ 

By Mr C'ockburnl— Does not know many ladies who understand Latin, y^t 
^tliey make deeds. This case has excited great local interest. Does not know 
'that Dundonnell was in point of fact a most excellent reader. Does not know 
that he was a great expounder of the Scriptures. Was not acquainted with 
the late Alexander Fraser. Witness is not aware that he was distinguished 
by great accuracy and tenacity of memory. Shown a letter, identifies it as ft 
letter sent by him to Kenneth's father. It is dated 3d January, 1805. Idenr 
tifies anot^lier, dated 31st June, 1807. 

Re-examined. — Witness did not say he could not read, bat only that hp 
could not understand what he read.* 

By Mr Cockburn.— He could read ; but he was totally incapable of learx^ 

*ing arithmetic. . ,; 

Rev. John Kekkedy, examined in initiaHbus,hy Mr Cockburn.*— Has reaj 

the summons, which was brought him by ope Sandy Mackenzie, and al^ 

some little scraps of the defences^' which were shown to him by Mrs Thomi^ 

Mackenzie. , . . ' 

; " My Lord," said Mr Cockburn, '^ I statethis as an objection to the admisfii- 
[^hility of the witness." - . ' . - 

Tne Court — It does not appear to us that there is enough in the objeotioii 
to exclude the witness. 

The examination accordingly proceeded.-^The witness is minister of thfC 
parish of Killearnan in Ross^shire, and was a schoolmaster for abpiit five years. 
Was at Dundonnell in harvest 1799, and had charge of the children whep his 
brother came to Edinburgh in winter 1800 and 1801. He continued .tutor tijl 
*Ocioba: 1803. Dundonnell had three sons, Alexander, Kenneth, and Thomaf. 
] His opinion of Kenneth at that time was, that he showed no und^standing. 
Witness exerted himself to endeavour to teach him ; but Kenneth was not able 
to read correctly-^he means in point of pronunciatipn — and could not join 
sentences. . He did not' appear to know the use of words, nor did he; seem to 
understand them. When witness entered the family in 1799, Kenneth seemed 
to be about ten years of age, and appeared to have a natural defect of intellect, 
— a strong imbecility of mind. When witness attended to his el^ex brotj^er, 
Kenneth was sleeping, which witness thought proceeded partly from lethargy. 
Out of doors, Kenneth dandered about without any apparent object; he was 
never engaged in 'boyish sport ; and could not take, care of himself.. -He asso- 
ciated with ' young silly boys, about two, three, or four years^old. Idiots^re- 
fiided abi9Ut uephtce, and Kenneth had a propensity to associate with il^em* 



80 0UNDONNBIX CAVBM$ 

Saw Kinneth afterwaids in harvest 1807^ in hia brotlier^a henae in Al>erdeen« 
Witness waa about ten days in his brother's house at that time. He examined 
Kenneth as an old pupil^ and found no improvement. From what witness 
observed of Kenneth at that time, he was convinced that he laboured luder great 
imbedUty of mind. Saw him again in 1815, in witness's own house^ and entered 
i^Nm a conversation with him relative to what he had seen and learned since he 
aw him in Aberdeen ; but Kenneth could not give him any rational answer. 
€taiw him again at his fa&er's luneral at the Muir of Ord. Was present at 
tiie dinner that took place mi that occasion, when the '' roof-tree of the house 
of Dundonnell" was drank ; upon which Thomas returned thanks, instead of 
Kenneth^ who was present. Did not observe any nervousness about Kenneth. 
His size at this time had increased to an overgrown and unwieldy ext«Dt. 
Witness conceived, that, when he had the diarge ai him, he was incapable of 
Attending to the instructions given him. He was not acquaintel with him 
when he came to manage the estate, and therefore cannot speak as to his fit- 
ness for so doing, but, ju^ng from what he was when a boy, he did net think 
Inm capable of managing it^ and oonsidered that there was an original defect 
in his intellect* 

Mr Cockbum.— Being shown a letter dated Killeaman Manse, 13th April, 
'ISIS, identifies it as his composition. Fell in with Kenneth four times after he 
left him as a pupil. Does not know that he actually tumad out to be a good 
reader. 

Re-examined.— Saw him after he was married. He came to the manse with 
Mrs Mackenzie, and returned to Dundonnell that night Had no conversa- 
tion with him. 

Jahbs DuNCAK, Inverness, was bom in the parish of Elgin, and county of 
Moray. Knew the late Gkorge Mackenzie of Dundonnell. Was at Dundon- 
nell as a teacher of dancing and the violin. When the children had no other 
teacher, he used to give them a lesson in English, and a copy. Was there 
about twenty-three years. Assisted George Mackenzie in keeping his hooka, 
and lifting his rents. Thought Kenneth liad a very poor capacity. He was 
not able to comprehend or learn his lessons like other children. Thought 
him very weak in his capacity. His father and mother were sensible ofhis 
weakness. If there were any partialitv Aown to any of the children, it was 
to him. Either the tutor or some of the servants generally watch^ him. 
Knew that he was sent to Aberdeen, and that he went into the militia on his 
return. Saw him after his marriage. Witness remained at Dundonnell from 
Geoige Mackenzie's death till a vear after it. Had the same situation as under 
ills father. Kenneth was employed in a very trlfUng manner indeed. He 
went about passing Qff his time, among the bothies, speaking to the women, 
imd chasing Uie hens. All his delight was to be among hens. He had a vast num- 
^^^^^ ^^ ^®°® ^^®° ^^ ^™® *^ ^^ property, and they afterwards in- 
areased. He had sometimes more and sometimes less, for he nad always Icane 
fowls coming in. Did not think he had any sense of shame ;— he was always 
ne^gent about his clothes, and was easily intimidated. If any one praised him 
« flattered hfan, he would give the clothes off his back and the shoes off his 
ftet. Remarked no improvement in his conduct after he returned from Aber- 
°i« Saw him read one newspaper, but did not think him capable of under- 
Mwding it, OT ordinary business. He could very easily have been imposed upon. 
^ By Mr Cockbum.— -Witness cannot say that from flattery he would have 
gvai away his estate. Witness remained at Dundonnell, after Kenneth can^e 
to live constantly there, one year and nine months. He dismissed witness 
»«n lus service at Whitsunday 1818. Kenneth came to Dundonnell to live 
permanently shortly before witness was dismissed. Witness took care of his 

? 1 S[ V*****^*?!* S^® ^^ ^^ * great many: cannot say how many kane 
lowi tney would get m a year. There were certainly less than a thousand sent 
m. Jtennrth had a sort of a sullen retu-ed sort of anger, but was never in a 
'^on. He would keep his resentment long and steadily. Witness taught 
jJtraneth dancing, and he was reputed a good passable dancer in that part of 
we countnr. He had sense to go through a reel Witness would make him 
V> tnroug^ a country dance, if h» could^iot do it hnselfr Does not know that 
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he. was a rerj elerer dancer, tritnesa lites in Inyemeas, and has not been in 
employment for a twdyeroonth poat. His children do the best they can for ft 
HvdilMKKl^ and he shares their earnings. *' Where did you get that wig^ firg^ 
which you have now upon yonr head?"-^" That wig?"* — " Ay, just that 
Sdentieal wig."—*' I got it mm my wlfe."-^" From your wife/ and pray, 
where did she get it ? ' — '' She did not teU me where she got it."—'' Have you 
no suspicions whence it came, and how it happened to fit your head exactly ?" 
•—After some hesitation, and an apparent diq[K)8ition to make some admission, 
the witness at length answered that he had no auspicious.— '' Recollect, sir, 
you are upon oath : I ask you again, have you no suspicions aa to whence that 
wig came^ or who gave it to your wflfe ?"—.*' I have no suspicions."—-** Do you 
know that it came from a person of the name of Stewart ?— ** I do not : there 
is no person of that name from whom I could expect such a present." Re« 
membra writing a lease for a tenant, which Kenneth signed, and the tenant 
took possession under that lease. Wrote that lease by Kenneth's orders. Did 
not think that Kenneth could manage his own afikirs : thought him totally in« 
capable : thought Kenneth his master, and obeyed him as suchj till Dr Rosa 
obtained the factory, when he became the Doctor's servant 

Re-examined. — Kenneth came to Dundonnell to the interment, and re- 
mained for four days. The mill of Dundonnell was then in a state of repair, 
and witness spoke to Kenneth, before he went to Dunfermline, regarding 
money to pay the wages of the workmen, when Kenneth promised to pay 
them in a week. 

Mrs Kennedy, wife of the Rev. Neil Kennedy, was married in 180G, and 

went to live with her husband in Aberdeen. Knew the late Kenneth Madcen- 

zie; he was boarded with her husband Arom April 1806 to April 1808. He 

was about sixteen when she first saw him. He was a large boy of his age* 

Kenneth sat at table with witness. He was slovenlv to a great desree. He 

occasioned much trouble and anxiety in the house. He was very fond of going 

into the kitchen, and other places very improper for him to go to. He never 

Joined in conversation with witness or husband. They often made attempts 

to draw him out, but failed. She formed a very low opinion of his under-? 

standing, and thought him very weak-minded indeed. Could not say whev 

ther he evinced any fondness for any species of amusement ; his desire seemed 

to be for birds. Witness had got birds and fowls in the house, but did not 

encourage such doings. He seemed to have a decided propMisity lor fowls. 

His tastes were decmedly childish and absurd. He took no charge of his 

clothes, and seemed incapable of doing so. He disposed of every article of 

his clothes ; but witness never could find out what became of them. Witness 

cannot say that he kept the company he ought to have done. He was intro«i 

duced to several respectable people as a young gentleman, but it had no effect 

upon him. Did not think him capable of conducting himself properly. Rei* 

collects the afiair of the marriage which her husband prevented. Saw him 

when he came home, and told him to go to bed. He never appeared to wit* 

ness to have any understanding. As far as her own judgment and observation 

went, she does not think that he knew the meaning or import of marriage* 

He was managed by being coaxed. He appeared to ha more easily guided by 

flattery than by punishment. She always looked up<m him as a cnild, and 

would not have trusted him with any sum of money, or sent him awav, like 

other lads, by the coach, with money in his pocket. Witness saw him Wore 

he was manned, but did not recollect how long. Had very little conversation 

with him Uien. He did. not seem to have improved any way; but he had 

grown stouter, to a very unusual degree — indeect, perfectly unwieldy. 

By Mr Cockbum.— Kenneth visited the family of the Hon. Mrs Macken« 
2ie, sister of the late Lord Seaforlh* He was not introduced by witness* Doea 
not know whether he associated with her boys. 

DrBoRTHWicK was surgeon in the Ross-shire militia, and knew the late Keur 
neth Mackenzie. Kenneth joined the militia at Hilaea barracki^ pear Ports* 
mouth, in 1810. Thought him a stupid, weak, heavy sort of person. Saw 
him repeatedly on the march. His opinions as to nlepneth's weakness of 
mind were very nmch increased by several circumstances, tie bad an absuf^ 
practice of over-eatmg himself at mess* He frequently got sick, and witness 
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often advised him to eat more abstemiously. He was not given to drink. Htf 
was a man of no conversation whatever. A great deal of trifling occasionally 
took place in the conversation of the mess, which was not pitched on a very 
high key ; but Kenneth took no part in it. He seemed to be a man that did 
not undferstand the feelings of his brother officers. Does not know whether he 
went through his military exercises or not He seemed to be naturally defeo* 
tive in intellect, and extremely iminformed. Medically speaking, mental in« 
capacity is considered to be idiocy or fatuity, what lawyers call non compos 
mentis, the totd absence of all the reasoning powers, and an inability to dis- 
tinguish right from wrong. He considered Kenneth to be a person of extremely 
weak mind. He could not understand deeds, unless they were very simple 
indeed. He was extremely overgrown. The torpidity of his body, if it con- 
tinued to increase, would have afterwards debilitated his mind, originally weak. 
The same habit would debilitate a mind originally good. Cream and beef- 
steaks were his favourite dishes ; but he did not take them together. Witness 
never saw him reading.' Does not recollect if he read the newspapers. He 
did not appear to take any share in the amusements of the officers. Never 
met with any officer at all comparable to Kenneth Mackenzie. Witness did 
not think it worth his while to cultivate his acquaintance. 

Mr Cockburn. — Witness has no doubt that he went through his duties as 
correctly as other officers. Does not know that there ever was any proposal to 
petition to get him dismissed from the regiment as a person incapable of hold- 
ing a commission. Recollects his giving a ball in his barracks at Portsmouth. 
The officers were displeased, and a court-martial took place, but Kenneth was 
acquitted. Was with him at Pennycuick, Glasgow/ and Portsmouth, where he 
went through all his military duties like the other officers. He supposes that 
his attention might have been called or excited to any simple transaction ;— 
provided any thing was represented to him plainly and simply, his imbecility 
was not so great but he might understand it. 

Re-examined. — He could be made to understand and to express his wish 
that such or such a man should be his heir. He does not think he could un« 
derstand any thing complicated. He could not certainly comprehend a settle* 
ment con taming a variety of provisions. Shown the Note of Instructions ; 
thinks it would require a mucn more able man to draw it than he conceives 
Kenneth to have been, and does not think that Kenneth could have origina« 
ted it. 

' By Mr Cockburn. — He could have been made to comprehend detached 
pieces of that Note of Instructions. Never had occasion to know whether he 
had strong aflbctions and resentments. 

By Mr Robertson. — It is very doubtful whether he would have under- 
stood it as a connected arrangement, without sufficient explanation. If any 
part of the provisions in that document were read over to. him carefully, he 
might have been brought, by degrees, to understand it ; but witness did not 
really think that he was capable of writing such a document. Witness was 
four years in the regiment, and is now a physician in Edinburgh. 

Dr John Campbell was surgeon of the Inverness-shire militia. The late 
Kenneth Mackenzie of Dundonnell joined the regiment in the end of 1812, or 
beginning of 1813. Witness had frequent opportunities of seeing him, and 
believed Captain Mackenzie to be a man of very limited capacity, and weak 
mental powers, by which he understands that his reasoning faculties were de« 
fective. He doubts very much whether he was capable of writing out a series 
of propositions relative to a settlement. Does not think him capable of such 
an effi}rt of mind. If a paper were obscured by a multiplicity of law terms, 
he could not understand it ; if a£fairs were of importance, he could not ma- 
nage them. He was an imbecile to a certain degree. Shown Note of In- 
structions ; does not think Kenneth Mackenzie was capable of composing the 
first part ; and thinks he would not understand a deed unless the language 
were plain and simple. 

By Mr Cockburn. — ^Witness never did business with Mr Mackenzie. Has 
no doubt that Kenneth could easily understand the bequest of a legacy of a 
thousand pounds. Believes he could not only understand, but originate the 
propositions read by counsel, which were from the Note of Instructions : 
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Re-examined.— Very doubtful whether he could originate the propositions 
relative to the oonyeyance of his estate. 

' By the Court. — He could not originate the complex paper^ but he might 
understand it if explained part by part by another indiyidualj though witness 
is very doubtful whether he could combine them into a note of instructions. 

By Lord Mackenzie. — He could have said whom he wished to succeed to 
his estate, and whom after^ and so on. 

By Solicitor-General. — In giving the opinion witness has already expressed^ 
he referred to the propositions generally. Witness would not have transacted 
business of importance with him unless assisted, in consequence of his opinion 
of Kenneth's obtuseness of mind and feebleness of intellect. Captain Macken* 
zie was exceedingly corpulent for his age ; and obesity, when the result of any 
morbid affection, tends to enfeeble the understanding. 

Dr James Bain knew the late Kenneth Mackenzie first in the end of 1805 
and beginning of 1806. He was not like other lads^ and did not associate with 
them, but ran about as if there were some imbecility about him. Witness 
saw him frequently. He seemed to have no amusement except running about 
the doors. His general appearance was not that of a person who did think, or 
had any thing to occupy his mind. Ail the intercourse witness had with him 
tended to confirm this impression. He was a person who might have been 
easily led, as he did not seem to think or act for himself. Can't say whether 
he went by any particular name. Met him again in 1815. Witness succeed* 
ed Dr Campbell as surgeon of the Inverness* shire militia in 1815. Kenneth 
was previously in the regiment, and witness saw him almost every day in the 
mess-room^ when his original and early impressions were confirmed. His 
mind did not seem to have improved in any way. No allusion was made to 
former acquaintance on dther side. Does not think he ever joined in general 
conversation. From the whole of witness's knowledge of Kenneth Mackenzie, 
he believes him quite incapable of reflecting on the consequences of any trans* 
action, and would have thought it very discreditable to have had any business 
matter with him, as it would have exposed those who had to the suspicion of 
taking advantage of him. He had very much increased in bulk when witness 
joined the Inverness- shire militia, and was very torpid and indolent The ef-* 
feet of this on every mind is to weaken it. Does not recollect seeing him 
at the head of his company. The shop where witness first saw Kenneth Mac« 
kenzie in Aberdeen was that of Mr Froup, a grocer. Shown the Note of 
Instructions, and interrogated thereanent ; depones and answers that Kenneth 
Mackenzie was quite incapable of composing that paper, although he might 
comprehend the literal meaning of the items, without, no wever, being capable 
of refiecting on the consequences of making such a conveyance, or giving away 
such bequests. He could not have composed or comprehended the rationality 
of the combined settlement, although he might have understood the difierent 
articles by themselves. 

By Mr Cockburn. — ^This is all impression, as the witness never did business 
'with him, or had any serious business transactions vrith him. He could un.* 
derstand a proposal to convey his estate to his brother Thomas, or Thomas's 
8on^ or the children of Dr Ross. He understood the simple fact. 

Re-examined.-~He could not comprehend the general arrangement^ although 
he might understand the particular facts. He could not judge of the propriety 
or consequence of a given arrangement. 

By the Court. — Ii he proposed to give a thousand pounds to his sister, he 
would merely express his volition in so far as regarded that fact^ but he could 
not judge of the circumstance further. 

Captain Angus MacLeod examined in mt^ta/t&u«.— Saw none of the papers 
in this cause but the citation, and one other paper about two years ago. Saw 
a pamphlet then in Mr Kelly's office. It was a printed paper^ but does not 
remember what it was. 

Examined by the Solicitor-Greneral. — Lives near Dingwall, and was bom 
in Wester Ross, in the parish of DundonnelL Knew the late Kenneth Mac-< 
kenzie from ten to twelve years of age. Saw him repeatedly at his. father's 
bouse, more especially before he went to Aberdeen. He was a very stout boy 
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of bia age. In point of andentandin^, he did not coander faim a smart or 
clever boy. * Thought him rather deficient. Recollects his father telling him 
that he should disinherit him, because he did not wish to ruin Uie familv or 
the property* His father repeatedly called him a fool. Understood that thatj 
and his extravagance together, were the reasons which prompted his father to 
endeavour to disinherit him* Witness joined the Ro8s«shire militia in 1809, 
and was appointed adjutant, and continues so still. Kenneth brought a letter 
from his father when he joined the redment. So far as his duties allowed 
him, witness took some charge of him. Does not think that the drill^s^geant 
succeeded in making him remember his exercise. In dismissing a guard, or 
any other duty, he always required assistance. The drill-sergeant always as** 
sisted him. He was treated with respect by his company. When he had 
joined the Inverness-shire militia, bad nrequent opportunities of seeing him at 
Portsmouth, when the two regiments were lying there. Kenneth grew very 
large, but not so large as he afterwards became. When he was in the Ross- 
shire, he preferred associating with officers of other regiments rather than those 
of his own corps. He did not appear to have the ordinary capacity of other 
ihen. Witness had frequent opportunities of knowing this. He was gentle ; 
the very reverse of being a firm, resolute man. He was very easy* Thought 
him capable of being very easily led away by any person who chose to do so* 
Kennetli was particularly fond of dancing. He did not appear to have any 
absurd habits. From wnat witness saw of him, he did not consider him fit' for 
any business of im]jK)rtance. Witness does not think he would have transact- 
ed husiness with him, unless he had some person to assist him, because he 
would not have thought it right. Kenneth was sober in his habits. Saw him 
once at Seabank, and upon another occasion at Dingwall | after his marriage 
at both times. He had grown very great and unwieldy. He found him, the 
last time he saw him, dosing in a chair. He was very lethargic in the regi« 
nlent. While in the regiment with Kenneth at Fennycuick, he happened one 
afternoon to be passing nis barrack-room window, when he heard the sound 
of a violin. He looked in and saw Kenneth, with hia coat off, dancing with 
three or four females. 

Colonel Gordon of Park was in command of the Inverness*shire militia in 
1812, and until it was disbanded at the peace, Kenneth Mackenaie was a cap.^ 
tain in the regiment. He joined in tlie end of IS 13, or beginning of 1813. 
After he had oeen some time with the regiment, Kenneth was observed to be 
a very weak, silly man. He was taught the ordinary military duties, but can* 
not say they were discharged by him with propriety. Does not recollect if he 
was ever put upon guard, to prevent him from comieg to parade* He did 
not improve with the regiment* He appeared to be a person who could havo 
been easily led to do any thing. He was occasionally made the subject of jest 
and merriment in the mess-room, but he did not appear to feel it. Judging from 
what he saw of him^ and from the conversations^e had with him, he appeared 
to be a perscm of such facility of mind as would have made him the dupe of 
circumvention and fraud. Never had any business wiUi him, or any oppor« 
tunity of judging whether he was capable of transacting business of import* 
ahce. Thinks he would require assistance. 

By Mr Cockburn. — Never reported him as unfit for hia duty, or brought 
him to any court-martiaL Never tried to have any business with him. 

Rev. John McDonald is minister of Urquhart, and has been so for two 
years. Had a slight acquaintance with the late Kenneth Mackenzie, whom he 
met first in 1811, and was struck with his appearance, as indicating imbecility 
of mind. Met him four or fire times in all; and he took opportunities ^ 
knowing whether he was really weak*minded, when his first impression was 
b^ no means lessened. He considered him weak-minded to a degree. Saw 
him afterwards in the parish of Lochbroom, and had never any reason to alter 
his first opinion. 

By Mr Cockbum— Had never any business with him. 

Se^eant David Claek was a sergeant in the Ross-shire militia. Remern'* 
hers Kenneth Mackenzie joining. He made a very bad drill ; he oould not 
sticceed with him at all ; he cousideved him incapable of being drilled* Thi4 



proceeded from an abienoe^ or pecnlitr Want of mind, l^tever taiide any ret 
port to the commanding officer of subh a drill. Kenneth Mackensie was con« 
stantly attended on pande by a sergeant, to lead him to his poat^ and to tell 
him what to say, and what words of command to glre* 

■ Collins is in the accountant department of the British Linen Com« 

pany. He was in the Inyemess Bank in 1810, and remained till 1818* He 
nad frequent opportunities of seeing the late Kenneth Mackenzie* Mr Alex« 
ander Mackenzie was the bank agent, and Kenneth was much about him. 
Witness had opportunities of seeing hhn for two or three years, when he was 
living in Inverness and Seabank, and considered him to he excessively weak, 
imbecile, ignorant, and childish. He appeared to be easily led and unposed 
on. He had a good deal of snperstition, which might have been expected 
from people of a lower rank. He considered him incapable of transacting an^r 
business of importance, or of managing his own affidrs without the agency of 
others. He did not consider him as possessing discretion and sound jndgment, 
and would not have trusted him with any business of importance. There waa 
nothins like idiocy or insanity about him, but he was a weak, imbecile matt. 
He had neither common sense nor understanding. Saw him at Seabank more 
than once, and had opportunities of observing hm habits there. He had a 
imrticular predilection for fowls of all descriptions. On one occasion, when 
witness went to Seabank, shortly after his marriage, he fonnd him in the hen« 
boose, calling the hens bv names, and adlmg out hiis favourite hens; he had. 
also a cockatoo when he lodged in Inverness ; considered him to be what is 
called in Scotland a " hafiing/' Shown a letter addressed to Captain Mac« 
kenaie of Dundonnell, partly written by witness, and signed by the late Alez<* 
ander Mackenzie of Ord ; does not know who wrote the remainder of the 
letter, nor think it was Mr Mackenzie of Ord. Witness never had occasion 
to do any business with the late Kenneth Mackenzie ; but he knows that Cap-' 
tain Mackenzie's drafts were honoured at the Inverness bank. Has seen a few 
favourite hens about Mr Mackenzie of Ord's, but never saw great flocks. Has 
seen about a dozen of hens about the front 9£ Mackenzie of Ord's house, but 
has seen several dozens about Dundonnell's. 

BjT Mr Cockburn.— 'Has had opportunities of seeing the late EenneA Mao< 
kenzie, and conversing with several persons upon business, and it was his im« . 
pression, that he was altogether incapable of transacting business, unless as* 
dated. 

Alexandsb Smith is a gardener in Inverness. Was three years gardener 
to the late Captain Mackenzie, at Seabank, and noticed that he did several 
things which he never saw any othw gentleman do. A woman used frequently 
to come to his house, and put strings round his thighs and wrist-bands. She 
was under the reputed character of a witch. Witness heard her tell him that 
the strings would make him the happiest gentleman in the county of Inver- 
ness. Her name was Henny Run or Widow M'Donald. Saw strings tied ; 
she went through some manoeuvres with a knife> and then tied the strings on 
* his naked thighs and wrists. Saw this upon three difierent occasions, perhaps 
more. The strings were left there, and witness heard her checking him for 
losing some of the strings, and she had to b^in of new, as the charm was lost 
She md it again, and used to remain from a couple to diree hours. Does not 
recollect of any rhyme being recited. Heard her say to him, that by virtue of 
those strings, she would make him happy in marriage. Neither witness nor 
any other of the servants believed in the charm. When he was out of doors, 
Kenneth used to run after the poultry, and when he was in the house housed 
to sit in the kitchen, and associate with the servants. When poultry came into 
the garden, witness was allowed to put them out, but not to chase or hurt any 
of them. When witness left Seabank, he went to Dundonnell, and remained 
there for about two years and a half. Kenneth was very timid ; and at Sea- 
bank, when the people were passing the windows to bathe, he used to get 
frightened, being afraid of messengers and sheriff-officers, and then go to hide 
himself between two rows of peas. There was not so much poultry at Dun«« 
donnell as at Seabank when witness was there. Witness never saw such a 
(juantity of bend in any gentleman's boose^ Witnenb has seen him looking for 



39. AUNDONNEIX CAU^« 

ben's eggs ; .he bar also *Been him feeling 'if they had eggs in them. Has seen 
Kenneth wiih fowls perched upon his person, sitting on the green feeding 
them with barley and bread, which he took out of his pocket. He used to lie 
on his back, and they used to peck from his breast. He felt very uncomfort- 
aible when any of them died. 

fiy Mr Cockburn. — There were messengers in search of him at that time. 

Mr William Allen, tailor at Inverness, was occasionally employed by the 
late Dundonnell, at Seabank. On one occasion he found the late Dundonnell 
lying at full length, covered with poultry picking grains of corn off him. Wit<« 
ness stood some time, then approachea, which Dundonnell observing came 
towards vdtness. His clothes were covered with fowls' dirt and mud. The 
witness took his measure in the state he was> as he did not seem disposed to 
change his clothes. 

Alezandeb Mack ay lives in Forres. Was a servant to the late Dundonnell 
at Seabank, while in the Inverness-shire militia. Witness was fourteen months 
fn his service. He knew an old woman in the village^ a reputed witch, whom 
he had seen in the company of Dundonnell. Saw her sew a stone into the4iead« 
band of his breeches. 

By Mr Rutherford. — Has seen the late Captain Mackenzie do his duty as an 
officer sometimes. He paid witness his wages vnth his own hand, and seemed 
to know well enough what he was about in that matter at least. 
' Mrs RoBEBTSON, thewife of John Anderson Robertson, Esq. W.S., knew the 
late Dondminell. Met him first at the Northern Meeting ; was introduced to 
him, danced several times with him, and was led to supper by him. Was struck 
with his conversation. Saw him on several occasions,- both before and after 
his marriage. Witness's opinion was^ that his understanding was exceedingly 
limited, certainly below the capacity of ordinary men. His conversation was 
opt like that of others ; it could scarcely be called conversation at alL His 
conduct in society was like that of others, so far as manner is concerned. Was 
at the first dinner he gave after his marriage. Upon this occasion he fell 
asleep at table. Called afterwards, when witness was asked to go and see his 
collection of fowls. Wherever he went, the fowls followed him, and in a barn 
where there were pigeons, the pigeons and fowls lighted on his shoulders* 
Latterly, his size became very great. Witness was very much struck with his 
increase of bulk. He was a childish, and apparently good-tempered man. He 
had some obstinacy about him, for when opposed ne showed a disposition to 
resist. 

By Mr Cockburn. — Has seen him more than once at a ball or dance. The 
company behaved to him with outward respect. , 

Mr Alexander Cheyne Mackenzie is cousin by the mother's side to the 
late Kenneth Mackenzie. Visited Dundomiell in the year 182i, when witness 
was fifteen, and remained there from six weeks to three months. Saw a good 
deal of Kenneth Mackenzie at that time. He was in the habit of conversing with 
witness. There was a man of the name of Campbell a servant at Dundonndl at 
the time : Kenneth said he did not like Campbell at all, and .that he would not 
keep him another year in his service. He was in debt to Campbell, and want- 
ed to be free of him. He expressed a strong feeling of aversion to Campbell, 
and appeared to feel it. He did not wish to see much of Campbell. Some 
farther conversation of a delicate nature passed between witness and Mr Mac« 
kenzie. Witness told Dundonnell that ne thought it his duty to state to him 
that he suspected Campbell was paying too much attention to Mrs Mackenzie, 
his wife : Dundonnell said he could not help it. He had expressed his dis- 
like to Campbell previously to the witness mentioning his suspicions to Dun- 
donnell, who did not appear to witness to have the ordinary feeling^ of a man. 
On alluding to that subject, he did not appear to feel much. He associated yerj 
often with the other servants, especially with the cook, in the kitchen. This 
was his common practice. He was very fond of poultry, and had a great quan- 
tity. At night he has shown the poultry he wished killed for dinner next 
day. Has seen him several times in company with his brother Thomas, and 
he behaved very kindly to him. Saw them together at Kildonan and at Dun- 
doimell. His brother was Y^ry often at Dundonnell when witness waa there. 
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Thomas has several children^ whom he saw at OundoiweU also. Witness 
lives at Aberdeen. Dundonncll did not appear to take anv charge of his ]n:o« 
perty. Saw jVIrs Mackenzie engaged with the papers, which he supposed to 
be the ordinary business-papers of the house. Never saw Dundonnell with 
any keys. He was a person very much the reverse of a man of active habits* 
He was very unwieldy, and witness has seen him dosing by the kitchen fire« 
side several times. Does not recollect of any madman about the place. Has 
heard Duudonuell speak of General Brown, whom witness considered to be a 
madman : Dundonnell said he had known him in the regiment, and seemed 
fond of calling on him at Lochbroom, and of being in his company. Has seen 
Kenneth and Thomas together in a boat in the loch, and there seemed to be 
great cordialitv between tliem. Witness recollects that it was Dundonnell's 
wish to get ria of Campbell, if he could. 

By Mr Cockbura. — The kitchen was not at .that time the resort of every 
person in the house in the evening. They had no balls in the kitchen, nor 
dances. There was a Mr Fraser there, a brother of Mr Fraser of Struie, and 
a Mr Campbell ; recollects of these gentlemen and others having danced in an 
out* house, but never in the kitchen. When he returned home, he does not 
recollect of having told his mother of any thing he had witnessed at that visit, 
although he must have spoken of being there. Shown some letters addressed 
by his mother to Dundonnell ; identifies and proves them as hers. Remem* 
bers of telling his mother his suspicions regarding the servant Campbell. This 
took place probably about a year after his return, but he does not recollect 
precisely wnen. Does not know whether his mother continued on good terms 
with Mrs Mackenzie ; and has no reason to suppose that she is not on good 
terms with Mrs Mackenzie now ; indeed, he believes this to be the case. 

Mr James Falconer Gillanders. — Witness is son of Mr Gillanders of 
Highfield. Came here from Ross-shire about five months ago. Is a relation 
of the Dundonnell family. Witness was at Dundonnell three or fourinonths 
before Kenneth's death ; was there about six weeks ; never saw Kenneth be* 
fore. There were frequent balls and dances among the lower class in the 
evening, when Kenneth and witness were present. When the company drank 
the health of his brother Thomas and his family, Kenneth joined in it most 
cordially. He spoke in very affectionate terms of his brother, and he was 
pleased when he heard any one speak of him in terms of kindness. Witness 
was present at the funeral dinner the day before the interment ; Mr Robert Roy 
was present; knows Mr Roy by sight. There were also a number of other per-* 
sons there. Mr Mackenzie of Milnbank, and several otliers, were present* 
Mr Thomas Mackenzie, brother of the deceased, was at the head, and Mr Roy 
at the foot of the table. Mr Roy drank Mr Thomas's health as heir. The 
funeral took place next day. On the day of the funeral, did not hear any 
conversation betwixt Mr Roy and Mr Thomas Mackenzie. Knew that there 
was a servant of the name of Campbell in Dundonnell House. Kenneth dis« 
liked him, and ^poke very harshly of him. He found fault with Campbell 
for paying too much attention to Mrs Mackenzie, and he certainly expressed 
his displeasure to the witness^ Recollects of Kenneth calling Campbell a pole* 
cat, by way of being very witty. Witness never heard Dundonnell mention 
Mr Roy. Kenneth associated principally with his cookmaid in the kitchen ; 
and he was very fond of poultry, of which he had an imm^se collection. 
Witness never saw such a quantity anywhere. There might be thousands. 
It was his constant amusement to feed them, and talk to them. Witness 
thought him inferior in understanding to the country gentlemen around him. 
He did not appear to take any charge, or employ himself in improving his pro« 
perty, or in farming. He was not capable, in witness's opinion. 

By Mr Cockbum. — The kitchen was the place where the tenants and others 
were generally shown into. 

Re-examined. — ^The cook seemed to have the sole charge in the kitchen. 
The witness has often seen Dundonnell in the kitchen, sometimes sleeping, and 
sometimes in conversation with the cook. 

After this* witness had given his evidence, the Court a^oumed till next day 
(Wedi^esda^) at ten Q'clQck 4*m. 
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On Wedne$dapi tbe examinttion of witnesses fbf the pufsner was resnmed. 

Albxakdbr Stbonach lives at Garye^ and his father was minister of the 
Mtrish of liOchbroom. Has a farm at Garvei abont 30 miles from Dundonnell. 
Oarve is about 14 or Id miles from Dingwall. Knew the late Dundonnell 
ftt)m youth upwards. Saw much of him when a child^ while Tislting in the 
fitmily. When a boy^ he was very irregular in his way^ and had many pecu« 
liar habits, being fond of silly things. Witness could not sav he was active. 
He became very large, and grew dull and drowsy. At the funeral of Ken- 
neth's elder brother Alexander, his father observea to witness, that he had lost 
the man now upon whom he could depend, and that there was every chance 
the property wolild go to a fbol, but he would endeavour to put that out of 
his power. Saw the father a short time befbre his death, at Mr William Mac^ 
kenzie's of Conton^ when he said that he would secure die property in such a 
way ^at Kenneth Dundonnell would have nothing to do with it. Kenneth 
was, in witness's opinion, greatly deficient in understanding, and incapable of 
transacting business, or fmlowing any writlbg upon business of importance. 
He was a man of easy mind, but could not say whether he might be led hy 
flattery. He could be easily taken advantage of. Witness was present at the 
dinner the dav after the funeral. Mr Thomas Mackenzie was m the chair ; 
when his health was given by Mr Roy, wishing him success in his property^ 
He made a speech, containing some remarks in reference to Mrs Mackenzie, 
the widow. After the funeral, witness heard some conversation between the 
pursuer and Mr Roy, when the latter recommended an exchange of some 
ground. The parties at this time were walking arm-in-arm. A great quan- 
tity of poultry was sent from Seabank to Dundonnell. There were hundreds 
of them. They were sent in large wooden cages. There were dso some hmi« 
dred pigeons. Has seen poultry at Dundonnell on one occasion ; the number 
was more than common. 

By Mr Rutherford. — Dundonnell always stopped at witness's house^ when 
going to Dingwall. Never was engaged in any transaction with Dundonnell. 

By Solicitor-General. — ^There is another resting-place besides witness's house 
between Dundonnell and Dingwall. 

Miss GiLLANDERS Is the daughter of Mr Gilkndets of Hig^eld. Knew 
the late Dundonnell. Who was resident for some time in Inyemess. Was on 
a visit at Dundonnell, in 1B23, for six weeks, but witness never saw Dundon- 
nell do any thing at all, except taking charge of the fowls. Has seen him feed 
his poultry, having carried the grain for that purpose. As far as witness could 
judge, the affairs of the house and farm were managed by Mrs Mackenzie. 
She spoke as if she kept the accounts and took charge. Dundonnell spoke on 
one occasion to witness of Mr Roy, whom he spoke of with aversion. Saw 
Dundonnell weeping on one occasion before his marriage. He regretted that 
he was obliged to dispose of his property. His words were, *' Good God, what 
business have I to do away with my poor father's property ?** Witness asked 
what like Mr Rov was ? Dundonnell said, *^ He was a nasty, impudent, blacky 
conceited puppy. ' Dundonnell was in the habit of drinking cream to a great 
extent. He drank it in the forenoon, and witness has seen it carried to his 
bedroom. Witness never saw him writing ; but on one occasion she saw him 
take up a newspaper, which she thought unusual. He was not able to act for 
himself in anj way. Thinks his wife had entire control over him. Mrs Mac- 
kenzie one night said to vdtness she could write so like Kenneth, that it could 
not be known from his. A boy, Adams, was about the house ; his Christian 
name was Kenneth ; he was about four or five years of age. Kenneth was not 
fond of the child, and expressed very great dislike to Mrs Adams. He was 
large and drowsy. He always went away at tea, but vntness does not know 
whither he retired. 

By Mr Cockbum.— It was in 1623, that Dundonnell made use of the expres- 
sions about Mr Roy. Shown three letters, two in 1822, and one in 1823 ; 
identifies two of them as her own writing, and one as her mother's. Has been 
at Ord ; Mr Mackenzie of Ord had not a greater quantity of poultry, nor more 
partiality for them, than bther people. 

By SolicitorfiGeneral«->*No crazy person called a GeneraT came ta Dundon^ ' 
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neH OD l^eoccanoiinMn^QadiBUif wtlofiii'sktkr, II wti a eoek they odl* 
ed General. 

Mr MACKENeiB ot MilnlMtiik^ examined by Mr CoektMirn.— Is not aware 
of any subscription having been entered into for defraying the cxpenie of thia 
suit. Never laid to a Mr Scott that he had Bttbecribed. Knowa a Mr Cohn 
Monro, but does not recollect making a»^ atatement that he had subscribed. 
Is not aware that ne made use of any violent expressiona against Mr Roy. 
Often spoke to John Madean of the attempta made on Mr Roy's life. Never 
expressed a regret he was not there to take a shot at him* Wrote to Mr Mao« 
apdrew to act as M^t for John Madean, not against Mr Roy. Does not re- 
collect writing to nim to act as agent for Mr Thomas Maokenaiei Does not re* 
collect writing to any body about the summon^ or saying he saw the sam« 
ipons drawn or revised. 

By Solicitor. General.— 'Asdsted ii| saving Mr Ro:if's life after the wiU wia 
found. Prevented a man by main force from going into the house. 

By Mr Cockbum.*^Think8 he must have acted as interpreter between Madcan 
and Mr Sheppard^ when the fenner was preeognosoed. It was by pure acei« 
denty but be did it. 

By Solicitor-General.— Is quite sure he saw Maclean in Mr Sheppaid's. He 
was only two or three minutes. Nothing waa written in his presenoei He 
left Maclean with Mr Sheppard. All that passed was introductory eonversation* 

By Mr Coekburn*'— Has t>een at a precognition. This was not a preoognition 
in his opinion. 

By Mr Robertson.-^There was no writing* 

By Mr Cockburn. — He left them together, although they did not underatand 
each other. He supposed another interpreter might be at hand. 

Mr Cookbum.-^The object of calling this witness is to prove the malicious 
expressions against Mr Roy^ which of themselvesi I submit, will be suffieient* 

John Macliak. late tenant at Fisher-field, sworn, and examined, through a 
sworn interpreter, tne Rev. Mr Macdonald of Urquhart, by the Solidtor-Crene* 
ral, in initialibtu* Knows a Janet Fraser, who often talbsd to witness of this 
case, but he never had any eonversation with her about it. He denies he said 
he wished a halter round the pursuer's neck, and his tongoe hanging out of 
his mouth. The clerk, who speaks both Gaelic and English, communicated 
between him and Mr Roy, when the latter conducted his case* Says Janet 
Fraser wished every thing that was ill to happen to Mr Roy. Janet Fraser 
spoke to him. 

Mr Cockburn.*— I support this witness by other two. I have two witnesses 
to prove the malice. I nave not two witnesses to the words spcAen to this 
man, but I have three to malidous expressions 

The Court*— Collatersl matters oannot be admitted. 

Mr Cockburn.-<-I understand this witness is not rejected. 
. The Solidtor-General admitted the relevancy of the objection. Reaaonabltf 
cause of enmity must be alleged and proved. The party stating such an ob« 
jeotion in the Court of Justidary, is bound to allege a cause wmeh the Court 
shall consider sufficient to operate to the exdudon of the vritness. 

Lord Maokenxie.-^The malice alleged must be serious malice, not casual ex«« 
presuons. 

Mr Cockbum» — Attacks were made, and shots were fired into the house of 
bundonnell. Milnbank says he interfered to save Mr Roy's life. We say 
that the man who makes this statement, exfHressed his regret he was not pre* 
sent to have a shot at Roy. I have said so fifty times over, and I repeat it. 

The Court admitted the complete relevancy of the averment. 

Mr Cockburn*— C^ back that vritness, John Maclean. 

Witness recalled acewdin^y.— Reddes in Ullapool, in the parish oi Loeh<» 
broom. Met Milnbank at his ovm house in autumn iaS8. Had conversation 
vrith Milnbank almost every day, and also about attacks made on Dundonnell 
House. The subject of conversation being, whether the propwty could be re* 
stored or not, MUnbank sdd he thought the restoration was not to be expect- 
ed, after wfiat had taken place. Milnbank said, that when Mr Madnnaie oi 
I)ttndftiioaU was bid ia the graven that waa the lame to dedde it, by shoeii^ 
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Roy, or seUing fire to the house itnd all its'papers/ about his eare. , Docs not 
remember any thing else said by Milnbank at the time. Witness heard of 
shots being fired at Ddndonnell House ; in reference to which Milnbank asked 
witness who were employed to fire, but he said he did not know, and if he had 
known, he would not tell Milnbank. • Does not remember whether Milnbank 
said any thing about the shots. After this he met Milnbank at the Muir of 
Ord, when the latter said he would require witness to accompany him to In- 
yerness next day. He went to Inverness accordingly. Milnbank wished the 
witness to see Mr Sheppard, in order to ascertain what evidence he could give 
about Dundonnell's imbecility. Had not seen Mr Thomas Mackenzie and Miln- 
bank together before this. Went to Mr Sheppard's, but does not remember 
seeing any body else, except Milnbank and Mr Sheppard. Milnbank acted as 
interpreter when he was asked what he had to say. No promise was made to 
him by Milnbank, either in Sheppard's, or anywhere else. 

By the Solicitor- General. — ^Was half a year last season in Dingwall jail, for 
debt. Mr Roy is conducting one lawsuit for witness. Has an action of da« 
mages against one Morrison. He is not yet relieved of his debt. Mr Roy is 
conducting the action against Morrison gratuitously, for if he did not do so, 
witness had nothing to give. 

Mr Mac ANDREW, writer, Invemess, objected to on the ground of agency, 
by Mr Solicitor- General. 

Mr Cockburn.— I call Mr Macandrew as a haver. I want a letter out of 
his pocket. 

Witness recalled. — ^Witness has no letter of Milnbank's upon his person at 
plresent 

Objection abandoned, and Milnbank recalled. 

Witness was acquainted with the late Dundonnell. Knew him first in 180 7, 
in Aberdeen. Saw him occasionally, and thought him a weak lad. After- 
wards became acquainted with him in Edinburgh, and grew very intimate 
with him. He was then a Lieutenant in the Ross-shire miHtia. Witness's im- 
pression of his imbecility was confirmed and strengthened. He was easily led^ 
and would believe any idle story that was told him, however absurd and foolish. 
Witness went home with him frequently, as he never would go alone in the 
dark. When witness could not go, he sent a chairman. He was afraid him- 
self, being a very timid man. He was rather a shy person. Has seen Dun- 
donnell dancing with very little clothes, and having marks put upon him with 
a burnt cork. The bust of the body was naked. This was at night, in Leith 
Walk. Saw him afterwards at Seabank. He had grown very torpid at this 
time, and frequently fell asleep both in the forenoon and after dinner. Thought 
his mind was becoming weaker and weaker. Remembers the funeral of Greorge 
Mackenzie of Dundonnell. Accompanied the funeral the whole way from In- 
verness to Dundonnell. Kenneth was there, but took no charge. Thomas 
was also there, but Mr Gillanders took the principal charge. Kenneth was in 
no degree distressed. Witness accompanied him from the one strath to the 
other. He was assisted by men who kept him on the back of the horse. There 
was a dinner next day, when Kenneth was asked to say grace ; he put himself 
in the ordinary attitude, but did not say it, which produced a laugh, in which 
Kenneth joined. Had not much intercourse witn him afterwards. Had a 
large transaction with him about sheep in May, 1824; Thomas was there, and 
Dundonnell directed Thomas to attend to the matter. Never was at Dun- 
donnell without seeing an idiot there. On this occasion there was one, a wo- 
man, whom he made leap over a stick or bar, and raised it so as to make her 
fall in the act of leaping. This was his amusement for three hours on a Sun- 
day foreneon. The laird laughed, and seemed very much pleased with the 
sport. Has heard the laird tidk of Thomas. They appeared to be upon ex- 
cellent habits (terms) the only time witness saw them together. Dundonnell 
was certainly not qapable of managing his own affairs. Was at the funeral of 
Kenneth in 1826. There was a dinner after the funeral. Thomas was in the 
chair, and Mr Roy at the foot of the table. Mr Roy gave a great m^ny toasts ; 
among others, Mr T. Mackenzie's eldest son, and Dr Ross's eldest son, as the 
represeotative^ of tte Dundonnell estate. Repositories were not opened tail 
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ihe following day. Witness was not present^ thoi^h at the door 6f the house* 
Did not see Mr Roy after the repositories were opened. • A man called Camp« 
hell, in a state of intoxication, was f ttemptiug to make his way into the house^ 
to kill Mr Roy, when witness prevented him. Knows John Maclean, who 
was once a tenant at Cromarty, hut has no farm now, and Utcs in die village 
of Ullapool. 

Mr Cockbum.«-Does not recollect writing a letter to DundonneU, recom- 
mending the idiot above mentioned to his core. . Shown two letters; identifies 
them as of his writing. 

NiNiikK Jeffbay resides in Knpckfin, and has been oftener than once at 
DundonnelL The late laird spoke to witness with apparent confidence about his 
afikirs. The Roys were mentioned, and Robert Roy was spoken of in terms the 
reverse of affection. He said Roy had given him to understand he was v^ry much 
involved. Has heard him express aversion to Mr Roy at table, in the presence 
of Mrs Mackenzie, who said it would be much more pleasant to take the business 
out of his hands. He replied, " You are too well aware I can't do so." He did 
not appear to take any charge or management, but left it to Mrs Mackenzie. He 
was generally occupied with nothing about the doors. He spoke affectionately 
of his brother Thomas. He went to the kitchen soon after dinner ; this was his 
common practice.. Did not consider DundonneU competent to transact businessf, 
and would not have thought it right to have dealings with him, unless assisted 
by an agent. Saw enough to satisfy him that he was facile. Saw the boy Ken- 
neth Adams. DundonneU showed him no attention*-rather the reverse. Does 
not think DundonneU could foUow or comprehend instructions to make a set- 
tlement. Speaking of Mr Roy, he said it was enough to be married to pne 
of the famUy, — ^he was not married to the whole; he seemed to think 
they were a burden on him. He used to take a little wine, some malt liquor, 
and also cream, but was not singularly fond of it. He appeared to be under 
control ; he complained to witness of being so ; it was unaer Roy. Witness 
advised him to take the advice of a friend, but he declined, because the person 
named had used some one ill in whom he was interested. Thinks he labour- 
ed under imbecility of mind, to the extent of not being able to manage himself. 
By Mr Cockburn. — Never saw Mr Roy in Dundonnell's company in his life. 
Never did business, or tried him on a piece of business. Saw DundonneU 
only twice, and his opinion was the result of two visits, three days the first 
time, and a less space the second. 

. David Ross 4s schoolmaster at Torry, in the parish of Fodderty, and knew 
Kenneth Mackenzie at Ab^deen, when living at Mr Kennedy's. Had frequent 
opportunities of seeing him ; saw him going about the streets with a number 
of boys following him. He was caUed '* the Heeland minister's feel" Thinks 
he term was appUcable to him. 

By Mr Cockburn. — Did not think him an absolute idiot. CaUs him a " feel/' 
because he wandered about in a very silly manner. 

Mary Mack ay was a servant at DundonneU six years. Left it after Dun- 
donnell's death ; had sometimes communication with the laird : he would sit 
generaUy in the kitchen ; he was very famUiar in his conversation with the 
servants. There was one Campbell in his service; he spoke unkindly of 
Campbell, and wished him away, as he was a torment to him, from seeing nim 
so often with Mrs Mackenzie. He said it was not Hkely for Campbell t? be 
so much with Mrs Mackenzie, as she had female servants of her own ; he also 
said he would put him away, but Mrs Mackenzie would not aUow him. Never 
saw DundonneU crying, or roUing on the grass. He was very duU about 
it He was most amongst his poultry during the isix years the witness was 
there. Witness attended on Mrs Mackenzie. Has seen Mr Thomas Mac- 
kenzie there, but never heard Kenneth speak of him. Campbell continued in 
service down to the period of Dundonnell's death. DundonneU took no iha.- 
nagement about the house or farm. Mrs Mackenzie settled with the seinrants, 
and managed the accounts. Recollects of an idiot who went by th^ name of 
General Brown; DundonneU kept company with General Brojj^ and other 
fools. The General drilled the servants in the evening. Dui^dcf&cU was pre- 
sent, but did not join the squad ; this was every evening dnhng the Geuuerars 
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My. DundottB^ oecnpied hlmMlf in dreirfiig Ml A«8e mtlihff fMb, and 
joaned in the danoe with tiiem in the efeningt. Has aeeh hha with thosa 
idiota in the forenoon. • 

By Mr Cockbam.-^It was itt 1893 he apoke about CainpbetQ«-«the year be« 
fore he went to London* 

Mrs Clunas (first cousin to Mr Thomas Mackenzie) was much at Du»« 
donnell in her younger days. HecoUects Kenneth when he was only about 
aeren or eight years of age : had fVe<iiient opportunitiea of seeing him at In* 
yarness before he went into the militia^ and occasionally itfterwards. As a boy, 
his appearance was worse than afterwards. He made very little improTement 
indeed^ and nerer ioined in the amusements of other boys. Was at Inverness 
when his fiither died^ and in the house. Kenneth came in as his father waa 
expiring. He was living at Seabank^ a mile and a half from Inyemess^ bat he 
almost nerer before visited his father. He wanted to put on a little grimace 
when his father died, but took not the smallest diarge. He did not appear to 
possess ordinary common understanding, or to be capable of managing with 
prudence the ordinary aflUrs of life. Witness had frequent opportunities of 
observing him, but had been seldom at Seabank. He had no mind of his 
own. He might be easily practised on by flattery or fear. No harshness waa 
ahown to him ; on the contrary, he was very much indulged. His fkther went 
to Inverness for the express purpose of disinheriting Kenneth, as he had nO 
confidence in his understanding. When witness met him afrer his marriage, 
there was no allusion to that event, or any congratulations of any kind. H6 
was incapable of carrying on a rational conversation on any subject whatever. 

John Mackenzie knew Kenneth Mackenzie of Dundonnell. Saw him ftem 
quently. Has had transactions with him about cattle. The lady assisted hio^ 
in fixing the price. He might have been imposed upon easily. Witness Hved 
frequently at Dundonnell for months at a time. Remembers being thert 
about seven or eight years before his death. It was haymaking time. On thfii 
occasion he refused to count the money for his cattle. 'When he was among 
the haymakers, he had papers pinned to his coat behind by the servants. Has 
often seen Dundonnell conversing with idiots. Knew a person of the name of 
Campbell, whom Dundonnell wlsned to get away ; but Mrs Mackenzie,! he said, 
was fond of keeping him in the house. He gave no reason why he wished 
him put away. Has seen Mr Roy at Dundonnell several times. Was present 
on one occasion when Mr Roy arrived. Dundonnell said, he wished not to 
see him, and if he had another place to remain for the n^ht, he would not re- 
turn to the house. Thinks this waa about three yean before DundonneU's 
death, but is not sure. 

By Mr Cockbum.— Valued the cattle of some tenants, of which he made 
a return, which he gave to Mrs Mackenzie, and ahe handed it to Diin*i 
donnell. 

Margakbt Mackenzie went to Dundonnell in the lifetime of his fSithet 
George, as a servant. Kenneth waa not there then, but he came afkrwards. 
Remained with his mother after Kenneth's death. Went afterwards to Liver- 
pool, and now lives with her mother. Went once to Dundonnell after Ken«i 
neth's marriage, for about six weeks, in 1818. They then lived in the cottage 
before they went to their new house. There were tnree idiots about the place 
at that time ; Kenneth was frequently iH their comi>any« Kenneth spent the 
evening in tne kitchen, when the idiots danced for his amusement. The idiots 
made little noise ; never heard them yell or scream. He generally spent the 
whole day in the kitchen. Saw Kenneth after this at Findon. Saw him also 
at Ryefield^ on a visit to his mother and brother. This waa about 1817. Saw 
him at Findon oftener than once. 

Al£Xani>e£ Frasbr— examined by the Rev. Mr Macdonald as sworn inter- 

freter.— Knew the late Kenneth Mackenzie, and spoke to him occasionally, 
las heard him speak of Mr Roy in terms of aversion. Kenneth said to wit- 
ness not to speak to him of Mr Roy, as lawyera had destroyed him, and he 
among the rest This was less than five years before his death. Does not re« 
member if Kenneth spoke to witness regarding Roy more than once. 
By Mr Cookbum.«»He had lately a possession on the Dundonnell estate. 
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Xeimeih. The rent wm L.6 orkimilij. A penon of the name of Sinehdr 
WM grieve at the time. Witncm had Men employed to work about the maina 
by Mr Sinclair^ but nerer by Kennelh. He never ww Dundonnell aaperintend^ 
ing the aortiBg or arranging eattle for the market. 

Jamst PaxsaiiK waa aome tune in the aenriee of the late Kenneth Mao 
kenite, at Dundennelli abont two yean and a half. Went there in 1891» 
Kenneth aeldom talked to witneaa. Never apoke of CampbelL Mra Madceniie 
leoeived the poat-baa, and <^ened it regularly when it came. Thia waa the 
eonatant practice in tbe honae. 

RoDxaiCK Maclbav— examined throngh an interpreter."->Kenneth waa in 
the habit of apeaking of Mr Roy often to witneaa, in terma of dlapleasore, to a 
great extent. Kenneth aaid to witneaa he wiahed he had never aeen Mr Roy, 
EOT he had deceived him. Thia waa abont two yaara before hia death. 

By Mr Cockbnm.— Witneaa waa five weeka in Dingwall jsiL Doea not know 
what for. Thinka it waa for having a mould for making bulleta in hia poa« 
eeaaion. He waa auapected of having fired a mnaket at Mr Roy. 

Re-examined.— Witneaa ia 64 or 65 yeara of age. 

Albxandxe Mackbkzib, conatable at Freebum.— Knew Kenneth Macken* 
xie aa a young man, and waa at Dundonnell after hia manriage. Thinka it waa 
in 1899. Waa working there, and Dundonnell paid him, tnongh Mra Mac- 
kenzie generally aettled the aceounta. Saw Mr Roy there. Witneaa saw 
Mr Roy and Dundonnell in the garden while he waa paaaing the garden door, 
and Mr Roy waa atriking hia handa together aa if in remonatranoe ; but wit- 
neaa did not hear rightly what they were aaying, though the noise waa loud. 
They did not appear to be in good humour. Saw Kenneth's fiice, and be aeem* 
ed to be displeased with Mr Rdy at that time, not he with him. Dundonnell 
waa atanding leaning against a tree. Mr Roy waa near him. Mr Roy waa 
apeaking very loud. 

John Macsbmzie.— -Witnesa's father waa gardener at Dundonnell, and he 
waa gardener with Kenne||b about a year. Has been nine yeara and a half 
with Mr Macintosh of Geddea. Never received any instruetions from Ken- 
neth while he was his gardener. It waa in 1817 and 1818 when he waa 
there. Witneaa never saw Kenneth in the garden but once. He did not seem 
to take any charge. Witness was sent to Inverneas with a horse and cart for 
a Highland hen and a brood of chickens ; was sent by Mr Urquhart the grieve. 
A Hwd of rain came on, and destroyed the half of them. Kenneth was angry, 
for witness waa never a friend to the hena, for they were alwaya so trouble* 
aome. Witness took two days to go from Dundonnell to Inverness. Had 
no buainesa there but to bring the hen and the chickens, and a roll of 8heet« 
lead. 

By Mr Cockbum.— Does not know for what purpose he got the lead. Wit- 
neaa went to Dundonnell after the 26th Novemoer. Kenneth Mackenzie did 
not come there till the ensuing Whitsunday. 

Mr Hat, the postmaster of Dingwall. — His fother was postmaster in 1819. 
Dingwall is the post town from which the late Kenneth Mackenzie got his 
letters. There was a weekly runner ; there was a private bag betwixt Dun« 
'donnell and Dingwall; does not know the distance. The post letters come 
from Fort-Greorge by Inverness to Dingwall, but doea not know the course in 
1819. Shown a letter with the post-mark ^ Fort-George; identifies the pri.* 
vate mark, '^entered. Is. 7^d." cnarged on the Dundonneu account, as the wri« 
ting of his late father. Has been at Fortrose, but never saw the Ferry. There 
must have been two letters, as one was marked No. 9, and he thinks that one 
of them was a double letter. 

James Graitt Makfobd served his apprenticeship with Mr Macandrew, 
tn Inverness. Entered with him in 1819, when he w«t about nineteen 
' years of age : commenced his apprenticeship in May ; was at Dundonnell in 
August 1821 ; Mr Macandrew desired him to go there; does not recollect 
of having received any letter on the subject, and no other person told him 
to go there. Went to Dundonnell with Mr Macandrew and Dr Roy, Mr 
Roy'a fathers Mr Roy was not wiA thenu He might have aeen Mr Roy 
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befidre he lieft toTeraesi, but does not recollect. Does not ddok Ke ever biadcny 
ebnTersation with Mr Roy about going to Dundonneli, bat it is possible he 
night. Fonnd Mrs Roy, Mrs Mackenzie of Dundonneli, Mr Mackenzie him* 
self, and Mr Roy, at Dundonneli. Thinks Mrs Adams^ Mrs Mackenzie's sister, 
was also there ; but does not recollect if Dr Adams was there ; Kenneth Adams 
was there; Joseph' Adams was older than his brother, Kenneth Adams, by a 
few years; Kenneth Adams was a boy of five or six years old. Does not re* 
collect the day of the week he arrived at Dundonneli ; was there several days. 
Previous to this, witness had taken charge of the execution of Important deeds 
under the superintendence of Mr Macandrew ; but he knew about the execuii 
tion of a deed at that period just as well as Mr Macandrew. - Before he went 
to Dundonneli, he believes he was told for what purpose he was going. WiU 
ness recollects that he took scrolls and slamp«kpaper along with. him. Witness 
knew for what purpose he was going, in consequence of having these papers 
with them. Arrived at Dundonneli in the evening of the second day. after he 
left Inverness. Did no business that evening. Was desired by Mr.Macah* 
drew, next afternoon, to extend the deeds. He did so in a small rootn in Dun* 
donnell-house, adjoining the breakfast*- room. ' Witness thinks he was employ- 
ed three days in extending the deeds. There were two deeds. Mr Macan- 
drew was there part of the time, and away part of the time. He went to see 
some farms next day, and returned at night -The day before witness left, Mr 
Macandrew had departed. Before witness completed the deeds, he thinks Mr 
Macandrew had again gone away on some excursion. Supposes that Mr Roy was 
all this time with Mr Macandrew, from not having seen him. After extending 
deeds from the scroll, they were completed before being signed. Cannot swear 
that the deeds were compared with the scroll. Has no recollection that they 
were. There was no other man of business in the house. In comparing a 
deed, two persons are generally engaged. Mrs Mackenzie was seldom in the 
room when he was employed in extending. She came in only on two occa?- 
siohs, to get books from a press in the room. The room was given to witqess 
for the purpose of extending deeds. They were not both executed on same 
day. , Recollects the circumstances attending the execution. Shown first deedl; 
witness made a memorandum of these circumstances in a private diary, which 
he does not wish to be seen by the Court. ' Witness has no objections to resfl 
the parts relative to this transaction ; but he is reluctant to show the book, 
because it . contains private entries. • W^itness arrived at Dundonneli/ on the 
S4th. Mr Macqueen and Mr P. Robertson applied to see this memorandum- 
book at Inverness. Did not refuse to exhibit this memorandum*book ; he had 
it not in his possession at the time. Never received any letter or message re- 
garding this memorandum-book. Mr Sheppard has spoken to him about it, 
and he would have shown it to him if he had called at his office. Never 
showed it to the agetkts of the defenders, but gave them extracte from it. The 
27 th was the anniversary of the laird's marriage, when they danced till six 
o'clock in the morning, and then went to bed. Mr Macandrew and Mr Ro^ 
were present. Never showed the memorandum-book to Mr Roy, but read it 
to his acent, Mr Mactavish, when he was precognosced. He thinks, to the 
best of nis recollection, that he read over the first jieed, of the 27th, to Dun- 
donneli, and got him to sign each page of it, in presence of the other instru- 
mentary witness, a man of the name of Fiaser, at present in Campbeltown, 
who was present when Dundonneli signed it. Witness was in the course of 
reading over the trust-deed, when he rung the bell and sent for the other 
witness. Is almost satisfied that he did read the deed over ; it occupied some 
little time. On looking at the entry in the memorandum-book, he is perfectly 
convinced that he must have read over the first deed. Has another recollection, 
but of a very slight nature, that he read it over ; but is quite sure that he read 
over the deeds to the laird. Never saw the laird read the scrolls, but Ken- 
neth stated to vdtness that he had read them, and knew their contents. . No- 
thing took place on the execution t>f the second deed. Is sure, from the entry, 
that it was read over. Shown the second deed ; has no recollection of what 
took place at the execution of this deed. Expkined generally, to the wit- 
ness Praser, the nature and importance <rf the deeds i but does not reooUeet 



whjrt he sftid to him. 6a?e hiAi no ei^laaation as to the hkti^ or the o^ 
ject of the deeds. Is not in the habit of expkioiiig to instrumentary witness^ 
farther than the general character of a deed; thinks it altogether unnecessary. 
Does not think there was any person present when the second deed was read 
over to Kenneth. Hss a doubt whether Fraser was present ; but knows that 
no other human being was present. His belief is, that Fraser came in befpre 
witness finished reading the deed. Had sent for him both times. Mr Mac« 
andrew was not in the house, he thinks, at either of the times when the deeda 
«ere executed. Does not think that Mr Hoy either was present. Thinks it 
was in the afternoon when they were executed, but does not remember. When 
the deeds were executed, witness enclosed them, and sealed them up, on the 
day the last deed was executed, and gave them to Kenneth. Does not think 
Any person was present. Witness does not recollect whether Mr Macandrew 
saw the deeds after they were executed ; he might have seen the first. From 
some figures on the back of these deeds, he thinks that Mr Macandrew must 
have seen them, but aUmoC identify, them as Mr Macandrew's figures. They 
are very similar to his, but they might have been marked by the executor. 
From an erasure in one of the deeds, he thinks that Mr Macandrew must 
have compared the deeds with witness. Had got general instructions from M!r 
Macandrew to get the deeds properly executed, and he conceived that it was 
part of his duty to read them over to DundonnelL Got no direct instructions 
to read them over ; it was the result o{ his feeling of what was right, that led 
him to read them over. Dundonnell stated to witness distinctly, that the 
scrolls had been read to him,- or by him, and that he understood their con- 
tents. Began to keep the diary in 1816, or previously, he is not certain whicfa* 
There is no entry in the diary of the execution of any other deed before these. 
Does not think there is any after ; and, upon examination, finds there are 
none. There is an entry of the execution of a deed of settlement by Mr Mac* 
pherson of Ardoseir. " Went to Ardoseir, and got Mr Macpherson to sign a 
supplementary deed of settlement." The book begins in January 1821, and 
ends in 1823. Mr Macandrew had intrusted witness with the execution of 
other similar deeds. Mr Macandrew had a very good business in Inverness 
when witness was with him. Read entries in his memorandum-book relative 
to the Dundonnell afl&irs. In reference to the prerious part of his depositionj 
is almost sure the witness Fraser. did not hear the deeds read. 

By Mr Skene.-— The purpose of keeping the diary was to enter every thing 
that struck him. He refiised to show part of it, because it contained things whidi 
he did not wish any human being to see. No application was made to witness 
in reference to this particular case. Mr Mscanurew was agent to Dundonn^ 
for several years. Saw Dundonnell first at Fort-George, in 1817 or 1 818, where 
he was then living ; he frequently mixed with society, and appeared to be' le^ 
ceived in society Ske any other person. He commanded a party of militia at 
that time. Witness was frequently at Dundonnell, being the person generally^ 
if not always, sent there on business ; he accompanied Mr Macandrew, and 
sometimes went alone. Considers himself well qualified to give an opinion o^ 
Dundonnell, from the business intercourse he nad with him. In 18S0 wit« 
ness was sent to Dundonnell to get a submission, between the laird and one ox 
his tenants, about the ^ne of a farm, executed ; this was in summer ; the 
submission was to a land-surveyor ; it was executed by Dundonnell. The 
volume of the diarv, where any entry may be made respecting this matter, 
witness has not with him. Has been frequently at Dundonnell at the settle^ 
ment of the rents, on whioh occasions the laird sat with witness and regulated 
the credits to be given to the tenants, and signed the receipts. By regulating 
credits, he means that he was in use during his factor's absence to receive par« 
tial payments, sometimes in kind, • sometimes in money, and for these credits 
were to be allowed. He made these settlements sometimes from memory anct 
sometimes from a book, in which transactions of the sort were entered. Has 
been at Dundonnell seven or eight times at the settlement of rents, and Mrs 
Mackenaie never was present on any of these occasions. Discussions fre-« 
quently arose, but Dundonnell was generally more correct than the tenants. 
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Xhrndcmndt liAd « mM AxtfeBmit MMOHir^ Hems«realtedwidi0peAtroipB0t 
by the tenants^ wbo neTer attempted to oie amr freedom witli him m viu 
ness's presence. He could not have gone on without Ae asauitanfie <^ Dnn- 
donneU, who was perfectly acquainted with the situAtion of his tenants^ on 
which he frequently oonvorsed with diem^ giving deductions to one and m^ to 
another^ as he knew them to he industrious or not. The only poaums wk9 

Sre him adyioe on those ooeasiMis were Mr Maeandrew and witness. la 
ese transactions Dundonnetl appeared to act like any other human being, 
and to be perfectly acquainted with his own affairs. During witness's Tisili 
many improvements were going on, a great proportion of which were mear 
snr^ by witness himself. Conversed with Dundonnell on the sul^yect of these 
Improvements : he had made a bargain with the tenants about the execution of 
these improvement?, and when completed, they got cre^t for them cm the renU 
rolls. Mrs Mackenzie never, so fiu: as known to the witness, inter&ied with 
the improvements any more than with the rents. On these occasions he would 
stay a fortnight and three weeks at a time. Shown^a paper which be says haa 
Bundonneil's signature, and saked if it is one of the s^ements he had pre« 

Tiously sworn to? 

Mr Solidtor-General objected that the question was incompetent koe ^aht, 
and ^e Court sustained the objection. 

By the Solicitor-GeneraL—- Mr Macandrew had older clerks than witness, 
who does not know why he was sent. He had been acquainted with Mrs Mao* 
kenzie previously, indeed before her marriage. 

David Fraser can write, and being shown a couple of deeds, recognised 
his owit signature at eadi. Was house-carpenter at Dandonnril, and knows 
Mr Manford. The two deeds were executed, so ftr as witness recollects, on 
tiro difibrent days. As far as he remembers, he saw Dundonnell sign. He 
was called into the room, and was told he was called to witness Dund(«nell 
execute the deeds. He will say nothing but the truth, as fkr as he remmnber8« 
He thinks he saw Dundonnell sign both, as for as Iw remembers. Witness 
stood behind the back of Dundonnell's chsir both times ; he was signing the 
same paper which die witness afterwards signed. The very same thing bap^^ 

Sened the second time. Distinctly recollects seeing Dundonndl sign those 
eeds. Nobody was present but Dundonnell, Mr Manford, and witness. He 
was a considerable time in the apartment. Before witness signed, Mr Man<« 
ford asked Dundonnell if he approved of the deeds, and he said he did. Thinks 
this was before Dundonnell signed. The deeds were not read ovtar in witness's 
presence, and neither Dundonnell nor Manford told witness what they were. 
Ihindonnell said they had better read them, and Mr Manford said there wa« 
no necessity for it. When witness had signed, Dundonnell sidd, ** You may 
be ([oing away now, David." Dundonnell's observation was made at the second 
time of signing. Thinks there was a proposal to read over the first deed, as w^ 
fui the second. The proposal to read them over, was when he went in to sign them 
pf course. He is sure the proposal to read them over, was made when he sign-i 
ed the second deed any how, and thinks the same took place at the signature 
pf the first deed. Made a memorandum the same day he signed. Recollects 
the words '^ title deeds" at the top of the page ; thinks it was m both, and per« 
fectlv sure it was on the last one. Sandy Campbell, one of the servants, com- 
monly signed witness on other occasions. ' He made the memorandum on the 
very day lie signed, and recollects the words ** title deeds" distinctly. He made 
the meihoTandum at the desire of Mr Manford, who asked him to do it, iik 
case lie should be called to account for it afterwards. When he went home in 
the evening ftom his work, he made the memorandum. Mr Manford saw it. 
Does not remember whether he asked to see it or not : thinks he showed it of 
his own accord. Does not think either Dr Roy or Mr Robert Roy were pre- 
sent His shop is close by the house of Dundonnell. There was a dance in 
commemoration of his marriage, the night the first deed was signed. Was in 
the house, and saw the company. Does not remember seeing Dr Roy, Mr Roy, 
or Mr Macandrew that night. Lives now at Campbeltown. Left Dundon- 
neH nearly three years ago. He removed at his own expense, and works at' 
his trade. Hewaabom at Urquhart. Okmpbeltown is within little more than 
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bat resided at Freetown, where witnesi worked occasioQallYj i^ter she left Don* 
donaell. He went to Campbeltown, because there would oie no competition in 
bis trade. 

From the defenoea &r Robert Roy the following extracta were then 
lead:-^ 

" The defender's intercourse, in the meanwhile, with Dundoonell, waa nei^ 
ther frequent nor extensive. He scareely knew him previoua to hia siater'a 
marriage, and it waa only in the course of a short viait in autumn 1819, two 
years after, that they could be said to have become acquainted. Except upon 
thia ocoasiim, for a few dap, in each foUowinj; autumn, and in spring 18S9 
and 1824, they never personally met. It waa in the course of that first viai^ 
in 1819, that Dundonuell put uto the defender'a hand a written note 1^ in« 
atruetions^ which he directed him to transmit to Mr iEneaa Macbean, then hia 
agent, containing the heads of a settlement of his estate in entail, in favour of 
the heirs of the marriage, then of the defender and other heira aubatitute, undet 
burden of his wife's life-rent, and certain l^gadea and provisions. Nothing 
could have been more unexpected to the defender than this communication. 
He remonstrated at the time ; but waa told it waa not a matter for hia consi- 
deration, that Dundonnell hsd well reflected upon it» and that hia resdlutioa 
waa decisive> to exclude his brother and hia family, and to settle upon his sis« 
ter's family sufficient provisioiMi in money. In communicating mis note of 
instructions to Mr Macbean, the defender expressed a very strong opinion ta 
that gentleman, that one of DundonneU's nepnews or nieces would ummately 
be his heir, and begged him to keen thia diatinetly in view, in framing the 
eUuaeaef deatination, so far as regaiaed heira to be afterwards named, and in 
reserving a power to revoke and sTter in the most ample and compi^ensive 
termib Mr Macbean, in preparing the draft of the deed, proposed an iltemm 
tion, to which he accommodated the draft, calling in the fiunily of Thomas and 
of Dr Ross, after the heirs of the marriage, and upon the failure of Mra Mao« 
kenxie's liferent. He transmitted the draft to Dundonnell, with a letter, men« 
tioning, generally, that he thought the deed ought to be so framed, and >e« 
questing that boom other 8flpe«it might be employed for this particular matter^ 
i Dondbnnell remained of nis original opinion. He wrote, at the same time, 
to the defender, stating what he had done. The defender immediately trana* 
mitted to Dundonnell Mr Macbean's letter, accompanied by one from himself, 
in which he strongly urged the adoption of the draft, as made bv Mr Ma6« 
bean, and containing the alteration in favour of the children of tbe pursuer, 
and of Dr RiXM."—- Pd^e 6. 

" It was in these circumstances that the defender, on the 19th of Fekruuf, 
1820, wrote a second letter to Dundonnell, ui^ng him to recall his inten« 
tkms with respect to his settlement, and not to wiSt upon the ohildreB ti the 
pursuer, or of Dr Ross, the displeasure he may have felt againat their parents* 
To this letter, which waa reoeived, no answer was returned, and Dundonnell, 
except once in the following autumn, slightly in conversation, never referred 
to the subject again. From great aversion to addreas a atran^pr on the aulgeet 
of his settlements, as to which he had made up hia own nund without con* 
suiting any body, he had never written to Mr Stuart In Augnat 1890, Mr 
Macandrew was again at Dundonnell. Upon that occasion, Mr Mackenzie 
resumed the subject of hie settlement ; and hating made aome alterations, 
particularly with respect to the legacies, he executed a regular minute of in« 
atructions, dated the 17th of August, 1890 ; which minute, and a reUtive hU 
ter, he delivered to Mr Macandrew, desiring him to get bade the former scroll, 
and to have the deeds immediately extended and executed, in terms of these 
last instructions. Mr Macandrew waa agsin north, in December 1890, o« 
January 1831, but he had not found leisure, in the meanwhile, to prepare the 
deeds ; and in apology to Dundonnell, who expressed anxiety on the subjeeli 
he nleadfld the multiplicity of his engagements, promising to extend them im« 
meoiatdy on his return to Inverness, and to transmit them with a tUta^, Ibff 
the purpose of execution. Dundonnell expressed a dodre to delay the eceeu^ 
tion of tbe deeda till Mr Macandrew himself ahould come wkli t|iein| b«( if 
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Wu not till Augast 1991, that he had an opportnnity of returning to that patf 
df the country^ when he brought with him the deeds under reduction, whicfa^ 
fltfter being maturely considered by Dundonnell^ were executed of the dates 
mentioned^ namely, on the 27th and 28th of August, 1821. During all thia 
period the defender had no communication whatever with Mr Macandrew as 
to the subject of those deeds. He never saw the draft of the deeds ; he neyei' 
saw the deeds themselves during Dundonnell's life ;-^he never ^en was in« 
fbrmed that they were actually executed. As soon as the deeds were executed^ 
they were sealed up, and placed by Dundonnell in his repositories, where 
they were found at his death in 1826." — Page 8. 

** The defender was not appointed Dundonnell's agent till many months after 
the deeds under reduction were executed, namely, till February 1892. In his 
capacity as agent, nothing ever passed between him and Dundonnell on the 
tfuDject of those deeds, or of his settlements. Indeed, after they were com* 
pleted, Dundonnell never mentioned the subject, except on one or two occa- 
sions^ to some of the pursuer's intimate friends, whom he seems to have 
thought it right to make aware of his intentions." — Page 9. 

'* Long before his marriage, or his acquaintance with the defender, he de- 
dared repeatedly that he had received wrongs which he never would forget or 
forgive. He took his own measures accordingly^ and the exclusion of those 
parties from bis succession was a purpose long and maturely considered, and^ 
aher having been resolved upon for many years^ deliberately executed."-— 
Fa^e 10. 

From trustees* defence^ the following passages were read : — 
' ** These deeds were prepared after the greatest deliberation, and executed 
with the most perfect l^al ac(juracy ; and no pains whatever were taken to 
eonoeal their contents during the Hfe of the granter. Yet^ though the pursuer 
knew their general import perfectly well, he never adventured upon any of the 
1^1 measures, which it would have been his right and duty to resort to, if any 
of his statements now made regarding his brother were true. But it is belie« 
ved^ that such folly and absurdity never occurred even to him during his ex* 
cellent brother's life, — assuredly they never occurred to any one else/' — Page 4» 

''' Instead of being facile and incapable, the deceased was a self- thinking, 
strong-minded, resolute man."— JPo^e 6. 

'' The first instructions to exclude the pursuer were g^ven before his mar* 
riage, early in 1817 ; but were not then carried into effect, probably in the 
needless, hope of his amendment. The deeds in question were not executed 
till August 1821 ; but he be^an the preparation of them fully two years hen. 
fare/'-^Page i* 

Answera to a oondesoendenoe in an action referred to in the proceedings were 
then put in. A process against Macauley and Mackenzie, referred to by Mr 
Hobertson in his openings was next put in, to show that it was not an action 
against Thomas Mackenzie. Th^n put in copy process of exhibition^ Kenneth 
Mackenzie and his father's trustees. 
' This closed the case for the pursuer. 
' Mr CocXBUBK then proceeded to 6pen the case for the defenders. 

" My Lo&ns^ akd Gentlsm^k of the Jury, 
. "You will observe that the defenders are two, Mr Robert Roy, who has a 
certain penonal interest, and the other the Trustees under the settlement, who 
gave none, and who are actuated by nothing but a desire to do their duty. 
The^ are convinced that the deed in question is the deed of the deceased, and 
ttierefore they hold it to be their duty to defend it. In stating this case for the 
defoiders, I stand in a situatwn which entitles me to tell you plainly, that I 
psAa myself warranted in asking your most calm and deliberate patience and 
att^Uon ; for you will observe that, though by far the most responsible part 
w in your hands, you ate placed in a situation in which you are least qualified 
^any body to do juxtice to the parties. You have been sitting for one entire 
pftr# ttud ttbnost <}ie whole of another day, hearing nothing but what it has been 
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coriyeniei^t for Uie pursliCT to 8tate> consdous of no impression bat ivhat itlias 
been conTenient for him to produce. Not only w, but, after hearing a speech, 
artificially picking up and combining all the circumstances of this gentleman's 
life, extending to little less than four hours, you are allowed to retire with th0 
evidence for the pursuer, and to remain two days with an undisturbed impres- 
sion on your minds unfavourable to the defender, who is almost entirely pass* 
iTe, and trusts only to your ultimate candour. It is one of the erilfl of these 
long trials, that this inconvenience must necessarily exist; and the only con* 
dttsion that I will draw from it is, that I am entitled the more to expect that 
yoil are to begin to try my case, not with minds half made up against me, but 
yOtt are to recollect that in ;^our hands the scales of justice should be kept 
even, till the case of both parties is finished. 

'' I now entreat you to remember well what the exact question is which you 
are sworn to try. It is. Whether these deeds are the deeds of the late Kenneth 
Mackenzie. The question is not whether they are not deeds that we do not ap« 
prove of— that we would not have executed ; but whether, with his feelinxa 
and views, they are his deeds. The estate was his own absdutely ; he heM 
it by the same absolute right that every one of us holds Uie guinea in the palm 
of our hands ; and if we choose to give this guinea in a certain way, no man 
has a right to undo our deeds by saying. That is not the way in which I would 
have given it, and it is not the way in which vou ought to have given it. My 
answer to that is. By law I may do with it what I please* Observe, the pur* 
suer says they are not his deeds ; and it is his business to prove that position. 
Being executed, apparently, according to law, they are fortified by a legal pre-* 
sumption in their favour. The law takes it for granted that tney are good 
deeds^ imtil the pursuer ean show cause for reducing them. Accordingly, the 
Jury will observe the words in the issue, — the question is not put, whether 
they were the deeds, but whether they were not the deeds, of Kenneth Mac- 
kenzie. The pursuer can only attack these deeds on one of two grounds. If 
Dundonnell was utterly bereft of understandings altogether, if he was a com« 
plete idiot, or lunatic, then the pursuer has no more to do ; but that is not the 
ground on which he put^ his case. The other ground is, not that he was a full 
uiiot, but a sort of halfling, he says— a mm of facility, and being so, was frau« 
dulently imposed on ; and this is the view he means to maintain. ' You are 
bound to try this case according to the evidence produced, not according to the 
Ross-shire grammar, nor according to any reports that may have been raised 
and circulated, perhaps since this trial commenced, prejudicial to the interests 
and rights of the defenders. It has been communicated to me that a report haa 
been industriously circulated to-day and yesterday, that Mr Rov had tendered 
money to get off from this case, and that the Solicitor- Greneral had refused it* 
Nothing can be more false. And, least of all, are you to try this caseacowd* 
ing to the opening speecl|. It is the duty of every opening counsel to lay be^ 
fore you the coming evidence, and np more. My learned friend, Mr Kobert« 
son, discharged that duty with his usual talent ; but I have seen no case in 
which an opening speech has turned out less accordant with the proof, and I 
require you to shake that address out of your minds altogether. Still less are 

Sou to be misled by that running commentary of nods, and looks, and tonea^ 
y which the effect of that address was more impressive, or rather more mis* 
leading. Light is not more different from darkness, than the case of the de« 
fender, on evidence, is from that of the pursuer. I do not deny that the pur« 
suer had laid hold of a great number of detached events and habits in this- 
man's life, calculated to surprise ; but I know no human being against whom 
the same array of laughable circumstances could not be selected. Give me aa 
active agent, and I wUl prove more absurdities against my learned friend who 
addressed you, and I am sure he could against me, in one month, than the pup* 
suer has been able to collect against this man during ye^s. But you must 
look to facts of a different kind ; I will tell you what I know to be the whole 
truth of this man's history, mind, and transactions. You will observe, in judjg;«, 
ing of this, the great superiority, on every occasion of this kind, of a]l the cir* 
cumstances evincing intelligence, over those that appear to evince its absence^ 
Many a sensible man behavesj on ^etaohed occ«sion»i «« if be were a fool | btt|: 
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BO fool doetf, (Af M, behaVo like a tetuible man ; and the quesUon U, not What 
DttodonneU was in hia general habits when he was giring way to the laainess 
or obesity of body or mind, but what he was when his attention was roused 
and excited tonomtig his own affairs^ in which he felt an interest. 
. *^ I eovdd tell you what the truth of his condition was ; but I will not detain 
you by desecilMng it in detail, because this wiU be done far more authorita« 
tifoly, and nearly aashortlT^by tho witnesses themseWes. But generally speaks 
ii^ without reference to tnese deeds at all> here is the man whose deeds these 
are said not to be< Kenneth Mackenzie was sent to school at Abei^een, at an 
early period of life. His tutor, the Her. Mr Kennedy, has described him. 
The amount of his evidence is, that Kenneth was absolutely, or nearly ab« 
solutdy, an idiot, utterly incapable of learning to read intelligibly— -that h« 
was introduced by him to no society, a fact in which Mr Kennedy has been 
dueetly contra^cted by his wife j and that reverend gentleman never even heard 
that he hid learned to read or write with ordinary intelligence. We have thia 
gentleman's statements of his capacity, at a time when he was better able to 
speak than now. When he was with Kenneth at Aberdeen, he writes a letter 
OB the llUi of January, 1805, to the father of his pupil, and what is his a&« 
eount of him at that tune ? ' Kenneth,' he says, ' continues to attend his edtl<« 
eattoB, and to all the instructions 1 give him. I hope he will improve— he 
aeems much londer of his arithmetic than his Latin. He is beginning multi« 
idieatioik I idiould Mke to know from you what you mean Kkineth for, as It 
IS time you should fix upon it. 1 have not to oomphun of him since I got the 
ehar^ of hisb He does not want sense nor affection, though a little thought* 
less, nis mind havmg not yet got any fixed set' Then there is another letter, 
on the Sd of June, two years after, whldi states : — * We have done every thing 
in our power to promote his improvement, I can with truth add ; for were ho 
our own brother, or even son, we oonld do no more ; and although his ptogresi 
in learning it not^satisfactory, yet I trust it is not wholly lost, as he hath ma«« 
terially inraroved in his appearance and address. We shall be much disap* 
pointca inoeed, unless you and Mrs Mackensie will do us the jastice to believe 
ibat we feel a warm interest in his future welfare. . . • . « When you have 
matured your plans, kt me know, and I shall give Kenneth my very best ad« 
viae when parting.' Now, this gentleman, in answer to a question from me, 
add that he never thonght of giving him oiy advice. Here ia Kennedy against 
Kennedy^ 

^' Among other witnesses I have to produce, one is a respectable lady, a sistef 
of Lord Seaforth, in whose house Kenneth was intimate, and her testimony 
oeraei to this, that ibr twenty they might see better, they might see ten worse. 
After liviog at Aberdeen, he became extremely corpaknt, and, what is con« 
nected with that diseale, he became extremely slothful and careless of his ex« 
ternal appearance ; but although that is the case, it is ludicrous to suppose 
titot bis mind was extinguishea or lowered. Still more extraordinary is the 
irtatement, that he was a good, harmless creature, and easily led, especially by 
flattery. That he wae extaremely se&dtive to kindness is true, but this is but 
one side of his character. Instead of the soft character given to him, when he 
ttait a df(dike, he was strong in that dislike ; he was a suUen, a vindictive man. 
Jb his deeds he has expressed and recorded who were the objects of his affec* 
tion, by leaving them some&ii^; and ^ho were the objects of his dislike, by 
kavk^ them nothing. To b&j that he was incapable of dislikes is to draw a 
vol! bdbre yon to blind you with respect to the truth of his character. But 
besides being incapabk of disliking, according to some of the reverend gentle* 
men before us> Kenneth is said to have had no intellect to understand the 
Amplest duties, the plainest doctrines of religion. On the contrary, there was 
not a clergyman in the Church of Scotland that understood these doctrines 
better, or one fitter to explain them. He was remarkably pious, extremely 
benevolent to the poor and all around him, and distinguished for that hospi* 
talitv so becoming the head of such a respectable family. Every traveller or 
gentleman that passed the house of Dundonnell, partook of the hospitality of 
this natural fool, as he baa been termed, and he was treated by them and the 
gmleaMi tmmi tfs It respectable man. AU this is shortly said, and I need 



hot trouUe jaa )>y fiUiilg up the detaili more ; the witneaie9 wili do so. Bat 
I must tell Tou a little more with respect to the status which he iBled in So* 
cietjf and tne duties which he here oischarged. The statement of the pursuer 
is rerj simple ; if true, quite condusive. If he was not an utter fool, the 
statement says he was very near it, and did nothing respectable because he 
coold not. When his father died, one of these genUemen tells you that he 
was such an idiot that he would hare shrunk back from performing the cere- 
mony of marriage on that man. But doctors differ ; — ^he did marry, and was 
married by ote of the most respectable clergymen of Inverness, with the ocm- 
sent of all sides of the house, and of all parties. The pursuer said, ' No doubt 
Miss Roy and her friends consented, because they meant to pillage him.' I do 
not know that this respectable family would marry their daughter to a natu- 
ral fool ; but where was Thomas, his brother, at the time ? Was there no intrtutf 
sion on his part? Not one whisper. All his friends and hers rejoiced in the 
ceremony, and assisted in carrying on the contract. Before this, he had the 
bo^urar of beuring his Majesty s commission as an ensign. Men might be in 
the army whose minds afterwards failed ; but Kenneth was said to be an idiot 
when he was a boy, incapable of learning any thing, and yet the first thing 
that is seen of him is bearing that commission. From a lieutenant he was 
promoted to th^ cofmmand of a company. He did his duty there. That he 
was a bad drill is not denied ; many a gallant man is so. I should not now 
like to see. the Great Captain himself tried by the sergeant that has appeared* 
I intend to prof e the fact, that he did his duty, upon the whole, just as well 
as most of the Other capUiins of the regiment. The pay-master, who was 
bound to settle accounts with him, and get his signature, never had any diffix 
eulty in settling with him. He Was obii|^ to go to a distance in the com^ 
mand of his own company ; and the Colonel will prove that he sent this man. 
on command when lie had no intellect to lean to but his own, and he did hia 
duty well. After his marriage hd Went to live at Dundonnell. Here he livedo 
treated by gentlonen as a gelitleman, and there was not a whisper of his idiocvj 
until it was necessary for the iltterest of the pursuer that such whispers should 
be revived after his death. I will show you that none of the witnesses ma4o 
this discoveify till this case tame to be a subjest of provincial discussion. He 
was not oidy a justice of the peaee, but he acted as the chairman of tlie ju** 
tiee of peace courts, and did business with responsible men, holding a court to 
give abatements against taxei, to reduce overcharges, and other matters ; all 
this was done by this idiot J He took the entire charge of his property---4he 
inteUeetiial manag^tot of it^^and nothing was done there that was not done 
through the mitid, and by the orders, c^ Dundonnell the laird, and none else* 
Besides doing this,. he so c6mpletely held the reins of his own household and 
property in his own hands, that the feeling was not' to interfere with him, as 
it was better hot The pursuer's witness. Grant Manford, swears that he was 
connected with other complicated affairs bendes tiie management of his estate* 
When it came to him, it was not in a very dear condition. His own habits did 
not tend to render ^em more shnple, and he was much involved with ageata 
and factors. ^ In Aese complicated affidrs he had much to do, and he under« 
stood these affairs completely. I have already mentioned the way in which he 
was treated by those who visHed him. If a tenth part of that is true, it ia 
vain to say that he was not fit to make his own deed. He knew faiS' own 
liiUngs and dishkings, 4nd he was ehtitied to carry them into effect ; and if the 
deeds are proved to be his, there cannot be the l»u9t question of the result. It 
will be proved by men of character, that Uiey actually ei^aged in real trans* 
actions with him. From first to last, including the whole of the thirty«five 
witnesses, no human being but Manford has been adduced who had done kvtm 
siness with Mm. 

" But there ia far more hnportant evidence than that«-*tiie evidence Of other 
transactions in whidi he was engaged ; and I will make one remark before going 
into it. You are not, Gentlemen, to look to the vague opinions of men regatcBn^ 
character ; for if you were to throw a hat into the crowd of persons who are 
here assembled, and take aii opiinon as to the s«aity or tonduct of tiie man up^i 
on whom h alighted^ you wU nd a hmdred ophiions upon the satgect/ 1 tooao 
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contradicting the pther. But show me a man pariicularly engdged witti rational 
men^ away go then hypothetical notions as to his fitness or unfitness. In France, 
a question arose in a court as to whether a person was dumb or not. Various 
opinions were giren on the subject ; his ton^e was examined — his lips 
were examined — the medical verdict was^ that he was dumb ; but it came to 
be the interest of the man to solve the matter^ and he spoke ; so in the same 
way^ were you to show me a man engaged in active transactions with rational 
men^ it would be in vain to talk of the opinions of others. 

** Now^ observe these curious facts in the history and life of this idiot. He car-* 
ried on an extensive correspondence, and he would lay before them thirty-four 
letters written to him by respectable and sensible men — ^fifteen of them by the 
pursuer himself, and thirty- six written in Dundonnell's own handwriting ; 
and all this took place after he went to reside at Dundonnell after his father's 
death, extending to a period of eight or nine years. Within the same time, 
there were executed by him nearly a hundred of what I will call deeds. He 
signed two factories, under which sensible men acted ; he granted eleven bonds; 
he was the pursuer in cases in which three decrees were pronounced in his fa- 
vour, the defender never putting in the plea that he was incapable of directing 
a lawsuit ; the bills whicn he signed were twenty-six ; he was asked by the 
pursuer for his personal accommodation ; he granted nine deeds, ten receipts, 
eight discharges, four dispositions, and eight feu charters; he settled accounts 
by formal settlements, signed by him and other persons. At one time, a re* 
ference was made to his oath, and he appeared and deponed before a magistrate 
to that oath. Now, didany judge, any man, ever hear of a case seriously msdntain.* 
ed of imbecility, in the faee of transactions of this kind ? The pursuer has said 
£hat his brother was naturally an idiot from his infancy. Now, tbae is a con« 
siderable correspondence between the pursuer and Kenneth. George, the fa-* 
ther, had made a deed partly in favour of Thomas ; and this I b^eve to be 
the difference between the brothers, which deed Kenneth indicated an inten« 
tion to reduce ; and the correspondence b^ns in October 1816, by a docu-< 
ment which Thomas made his brother sign in the following words :— *' This is 
to show you my not intending to dispute any settlement imide by our late fa-* 
ther in your favour. I hereby confirm the same in your behalf.' Then, on 
the 12th of April 1819, he writes to Kenneth (observe the idiot) that he had 
purchased four cows for him, at his desire, enclosing the account of them— • 
begs the remittance of his acceptance for them, &c. These were not the let-i 
ters of a man who believed that Kenneth was incapable of buamess. On the 
16th September 1819, he writes to him another, in which he says, 'I amaor* 
ry to be under the necessity of complaining to you of Sandy Urquhart, who is 
due me a bill which I endorsed over to the British Linen Company's Bank, 
but', he has never thought proper to pay it. I wish |you would put me on a 
plan of getting the amount, or make him come down and settle it' (4;he idiot !) 
* to save unnecessary expenses to himself, which he is in a fair way of doing.' 

'^ You will observe that it was said that he took no chai^ of his estate, imd 
that he never attended to it in any wav. We have this letter from his brother 
Thomas, which proves that he had a different opinion then :<— 

^ Findon, ISth May, 1830, 
* Mv DEAR Brother, 
* The bearer goes your length, to know if you want his services for trench- 
mg land. I know you will have himself and his party to work as reasonable aa* 
you can expect, after going sudi a distance, say at Is. per rood ; in the event 
of your employing him, give no more, as this is what I promised, but you to 
give a house and some meal at the country rate. He is an excellent dry-stone 
dyker, and if you want any thing in that way, he builds at from 7d. to 8d. 

Eer yard, including the couping of stones. I have mysdf employed him, and 
e always gave me satisfaction. I have engaged Ranald for a plowman, and 
to drive a pair of horses, waffes L.6 per. annum ; he is a careful, good-natured 
lad; if not corrupted by Hiffhland servants, wUl, I am satisfied, he willdoex.« 
teemely well. The boy for driving the peats will not undertoke to go to Loch- 
uroom, lyid J have not as yet bein able to get another. | did not engage the 
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lad witil I'stfvr Andrew GempUe/who toM me he did not engtgs you aov'sepv 
vants ; .the plowman would not go for less than L.9 Bterling, when I tdd him 
not to engage one. All here are well, and unite with roe in kind regard to 
you and Mrs Mackenzie ; and I remain^ in haste^ affectionatelT yours^ 

(Signed) ' THoa. Mackenzie/ . 

^' To the same effect he addresses him from Inyerlaelj on the 30th of August^ 
18S0. 

< My dear BA0Tiiia> 
* I am given to understand that you have sent down the country for wood^ 
and if that is the csAe, providing you have not a full cargo^ I shall take part 
of it for myself from Mr Edward Fraser, Inverness^ to whom, if you are in 
want of such^ I heg to reocmimend you, as a person who shall supply you more 
moderately than any other in the trade, as be sells fbr the proprietor. Lord 
Saltouik-^With kind regards to Mrs Mackenzie and you, 

^ affectionately yours^ 
(Signed) ' Thos. Mackenzie. 
' Inverlaeli S9th August I8SO/ 

On the 18th November, 1831/he writes to him again> to indorse for him a bill 
of L,160, which letter Dundonnell answers, granting his request* On the 18th 
February, 1883, he gives him another treat to another favour of the same kind, 
which Kenneth answers, refusing his request* On the 30th of March, 1833, 
Thomas again writes to him, sending him the bill which he had endorsed for 
him, and expressing himself grateful for the favour. On the 34th May, 1834> 
he 



' My deab B&othbbj 
'A report having been made up, in the process of count and reckoning, at 
the instance of Dr Boss and his wife, against me» for payment of her share of 
the estate or personal poperty of our late father, I find that there is a dalm 
against you for the half year's rent of the estate^ andodier items, amounting in 
all to L.999, 18s. ed.' 

Again, on the 10th of May> 18ii, when Kenneth was at Edinburgh with 
his wife, he writes to him from Dundonnell^ and. amongst other matters of 
business^ he 



^ I have got a bill for four hundred pounds Duncan Macdonald at Badearl 
was due you, pavable on demand. John Buie wishes to know if you will give 
his son-in-law the possession Duncan Macdonald hdd. George Gow wants to 
know what is to be done with him ; ashe has no lands, he says he will be un- 
der the necessity of leaving the country unless you order him a place,' &c. 

Then we have the following, dated 

* Findm, IM February, 183^. 
' My dear Kenneth^ 
* I have reason to understand there is a very active canvass going on for 
the representation of this county, between Sir James Mackenzie and young Grair* 
loch, and it is generally believed Sir James Mackenzie will canj. 
• * You are perfectly aware of my dependent situation, and that of my poor 
family ; and as you nave no favours to ask on your own part> I feel convinced 
you will use your best influence in procuring me a situation, whidi may be the 
means of makiog me and my family comfortable. This has never been so muc^ 
in your power as at this moment, if you keep without declaring which of the 
cftndidates you will support. All my friends m this quarter intend making ap- 
plication to Sir James in my behalf ; if you will support them in this measure, 
without pledging yourself, I can have very little- dcniot of bding successful. I 
^ope Mzf Madcen^ie will use her influence with her brether^ and write hii^ 
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cf tbis infltter. Fidiii ber imifffte Hndness to me and idiiey I fttl perMnM 
khe will readily comply with any thing that Biay be for my adTantage.' 

" No# these are letters^ nctt the whole by ttay meaiifl^ wriileB by the puraaer 
to hie brolhe^ Kenneth. ' Bat he did not merely express his opinion by wri- 
ting; but he did business with him» and the last sort of business he ought to 
have done> H he had beefi aineere in what be now professes^ y1«*i thit 1^ was 
unfit to transact business. The wife of Dundonnell had a certain prefelmbfe 
security orer the lands of Dundonnell in her fayour. Dundonnell grantei a 
bond for .L.S000 to his motjier ; and in consequence of the stale of toe deeds, 
he eould not eiitef into It transaetion of such an extent without bis wife ^olng 
forward before a toa^^trate, and take a certain oath in ratifying that b^db 
Now, who was file justioO of peace that acted ? The pursuer ; who was bound 
to absftidn if he thought the party was unfit. He pemrmed the same part of 
jtuAlce of the pet^, and saw her judicially ratify another bo»d for L.0000 in 
favour of Lady Carnegie; ahd yithm Dtmdonnell, in 1884^ executed a tra»t deed 
of his whole estate, eonreyitigit over to the late Mr Scott, accountant in £din« 
burgh/ infeftmentWaa taken t^ the deed, and Thomas was witness to the infeflu 
ment. Did he then cry out, < You are taking the deed froin a man with 'Irhom 
you can enter into no business ?' . He stood by and saw it executed ; and it 
amoufttft to a demoMtfAtiim thtfC that persoti eould not be unfit widi whom dA 
the world, itad in fMotieular his own brother, entered into these transaeiions. 
• " Hftting now given you these general statements, itr is neoessiry to come a 
little nearer to the transaction in question, and to explain to you the manner 
hi which the deeds under reduction were exeeoled ; and I beg you will attend 
to ^ faets, divested of adteoet all 8rgi]ttnent or reasoning whatever. The 
pursuer has mentioned two deeds, which might as well be left out of view ai*i 
te^ther. He talks of one deed that was executed in 1817, in his favour ; 
now you will observe that this deed was never delivered. It was recovered by 
iEneas Maebean the agent. That deed Dundonnell hdd, and he never parted 
with it< Nobody woold be at the eatpense of stamptog it, and it is not stamps 
ed at this momeriti 

" Somethhig was n^ alhrait th^ maarialfe setflemeBt, the other deed Alluded 
to, that was executed between Mrs Mackenzie and her husband, and which I did 
not expect would have been introduced here. It has never been brought nam 
der redu'etion> and tiie cottrt cannot, and the jury cannot, touch that settle- 
<Bent. It is ttet here at 4M ; and the purpose for vehieh it waa mentioned was to 
show the fatuity of this man, and that he was pillaged by the Roys in this 
way, that the estate being rented at L.§00 a-year, she gets L.500 a- year out 
of it, which was to run from the day of her miafriagtf; and this was repre* 
sented to you as an unheard-of contract. • Now I wiH toll the court that this 
way of protecting a wife is not uneonAnon ; on the contrary, if a thoi^htless 
man had m estato, and thoughtless people^bout Mm, no way ii moi^ proper 
and more ustitd to protect t^H^ wife«nd her family, than to make her anniaty 
run from the day of her marriage. Dundonnell's instructions to the agent 
were to make the deed in the way he thought the safest and best ; and fuere 
was an opinion from Lord Eldin. declaring that he considered the whole dr-i 
cumstanees, attd i^tfind that deed, and approved of it as a rational settlement. 
L.900 a-year was not the rent of the estate then, btit it was a great deal more. 
It is impossible fbr me to think that Maebean airid Lord £ldi& were engaged to 
defraud this man^ • 

*' With respect to the deed in otiestion, the history of it is this :— Thomaa 
happened to be from his iwfaacy tlie fiivoutite of his mother, and the exhfbi- 
tion of such favouritism, almost in every case, produces in ftimilies the seedii 
of fraternal alienation. Kenneth never luced him ; one fact took place which 
confirmed him in rooted hostility. The estate stood destined to Kennedi ; but 
when the father was on hie death-bed, Thomas endeavoured to make his fa« 
ther disinherit his elder brother ; and he had a deed prepared, and it would 
have been s^ed, if it had not been seen that he cocdd net survive long enough 
to make it effectual. He made the pfroposal to Kenneth, tiiat he should ho* 
nelogato er appref e of thie «eed dlstBheiittog himscli; Senwcis woM «4 
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0oiMMdtedotillift«poiam«o^bialiieM. Brfim toM Uitt lift mtm iellfiigliii 
toirth-flght, lie Mtoed to eoflaurj i&d thefttlier died.' Ab t^fibe moretblai^ 
ThomM got the whole of tbem ; and he would hare taken the last clod of the 
•Mite if he had not INMU ptevented by the deaOi of the fathcf ; sndThonuui 
is disinherited in his turn. * True reeoncilement noTer grew where wooiidiof 
deadly hate had pressed so deep.' At the funeral of the father^ Kenneth did 
not kndw that the deed was to be effectuaL Such was their hostility to each 
other^ that when their father's corpse was lying in the hottseaf Infernes^, and 
the eompany assetabled to go with it to the grate^ one brother stood at one 
aide of toe sttwt^ and the other at the other; neither of them would enter j 
andafriendof the ilimUy was obliged to direet the oaremony to proceed* Thai 
waa the tituatkm in which they found die brothers, when the father waa caN 
ried to his kmg home. Kenneth might hate gone too far in his lesentment f 
bat it could not be denied that Uie brother gare him a cause for rational re^ 
aentment When K^neUi came to execute hie own settlement^ and eren kmg 
belbre it> Mr MadwaB, a friend to both parties, did i^ he .eould to reconeOd 
them, and so did many oifaerst Various rtooncillations ^Ud take place ; but 
they were only skin-deep. Nothing more disgusted Kemwth than hal^tttil 
intoxication, and you will hear how mudi he waa Tex^d at his brother's con^ 
duct in this respect. In the next plaoe, his brother kept dunning him from 
time to time, for money ; and, in giving the estate to Thomas, Dundonnell 
knew that it would be giring It to Thomas's creditors. Besides dunnii^ him 
for money, he attempted to t^orce him to pay sums which Kenneth held not to 
be due« In this way he hted tlU 1891* When Kenneth eame to execute thia 
deed, obserre how the proceeding Went on. Mr Roy, who had a very natural 
call to bd about Dundonnell, who was married to his sister^ was, notwitbstand* 
ing that, rarely about him. Happening to be with him in September, during 
the shooting season, and being at tiiat time an apprentice with Mr Macbean^ 
Dundonnell, instead of writing to his agent Mr Macbean, dkected that gen« 
ti^naa'e elerk to copy out oertaiii instruetietM fbr his settlement. The in»lrue« 
tions were holograph of Dundonnell, and Mr Roy made a copy of them, and 
sent them tp his master. (These instructions are to be found embodied in 
Mr Robertson's speech f oif the defenders.) On the 4th September, 1819, Mr 
Roy wrote to Mr Macbean in these words,— 

* I annex copy of the l^ter of instructions Written out by himself, (Dan« 
donnell.) I shall, in caae of accidents, keep the principal, till I have an op4 
porkonity of deliyering it to you personally. • • . You will obscrte I asr 
named after the heirs of his marriage, reserving a power to alter. Now, al« 
though he is fully determined on excluding Thomas altogether, yet it is only 
for the present, and from personal and temporary reasons, that he passes Dt 
Ross's children. One of them, I am confident, will liltimately be his heir, 
and you wHl rehire to keep this in view, in directing the clauses of entaii 
to the heirs, afterwards to he named, and also in making the daase reserving 
l^wer to alter as to the heriti^e, as ample as possible. 

' I waited on Dt Rosa^^^Eiaf his words and actions correspond, no cause of 
offence would subsist between him and Dundonnell ; and I am guite sanguine^ 
that your presence would ^o far completely to remove diflSsrehces. That con<* 
sideratioo, as well as the incomplete information regarding the minutis of the 
settlttti^ts. Will, I trtiift, induce you at once to visit your client. 

(Signed) * Robebt Roy.' 

" This is n6t tlie letter of a man atixious to take advantage of the weakne«iA 
6£ the testator ; and yet it has been held up as a piece of cunning on the part 
of Mr Roy. Mr Macbean wrote to Mr Roy an answer, stating iiis intention 
of recommending an alteration in the tailzie — that Thomas and Dr Ross's fflh 
hiily should not be overlooked ; and that if Dundonnell still remained in his 
former opinion, he would like the alterations made by some other person. Mr 
Macbean will be examined, and he will fell you that Dundonnell was as fit 
to judge of that piece of business, as any client he eter did business with. He 
did not cte)Ose to be agent in A deed that would gire riseto peat reflections; 
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{mt although he might wiih. to dedine, from mv^ delicaey in ftelin'g, and « 
desire for .hia own peace^ he will tell you it did not arise from thinking that 
Dundonnell was in the least weak. Besides this, Mr Machean wrote to Dan« 
donnell <m the same subject^ enclosing a copy of his letter to Mr Roy> as fol«i 
lows :— 

^ Edinburgh, I6th Sept. 1819. 
i * My DEAii SiB> 

* Mr Roy handed me a copy of yonr letter to me of the Slst ultimo^ with 
the relatiye inptiuctions for preparing your tailzie and settlements, the drafts 
of which, viz. of deed of entail, and trust-deed relative tibiereto, I have £ra« 
ined, and now send in a padcet to you, by the mail coaeh, which carries this 
to Dingwall. The reasons which naye induced me to recommend an altera-r 
iipn of yoiMT instructions, so far as to introduce your brother's family, and 
your sister, and her famUy, into the destlDation after the heirs of your own 
body, I mentioned to Mr Roy, in my letter to him of the 13th current, and 
of which, to prevent necessity of repetition^ I annex a copy. With my best 
xeq^ects to Mrs Mackenzie, 

* I remain^ yours sincerely, 

(Signed) ' ^nbas Macbean.' 

" Dundonnell was displeased that the deed was not executed according to 
his intentions, and gave up Mr Machean as his agent. He did not, however, 
give up his design ; he spoke of it to Mr Macandrew, and wished him to exe<« 
cute we deed* Mr Macandrew recommended the late Mr Stuart of Duneam, 
as he was an Edinburgh agent ; and Dundonnell took the scroll sent by Mr 
Maebean> and with his own hand he restored it to the form originally intend- 
ed by him, and sent it to Mr Stuart. At that time Mr Stuart had other mat« 
ten on his hand, and did not executo it. Kenneth at last would wait no longer ; 
and he uked Mr Macandrew to do it, and gave him other instructions, which 
are contained in the following letter :«- 

' Dundenn^, 17 th August, 1890. 
' Sib, 
' After taking about twelve months to consider of my intended settlements, 
I have resolved to make very oonnderable alterations, and therefore I request 
you will get back the copies sent to Mr Stuart, and prepare a new settlement, 
appointing Dr Roy, Dr Adams^ Mr R. Roy, Capt Campbell, Mr Mackenzie 
of Strathgarve, Mr Alex. Anderson, and yourself, trustees, with all usual and 
necessary powers, with directions to the trustees to pay over to Mrs Macken- 
zie, in life-rent, the free yearly rents of the pr(q>erty, after paying interests, 
&c &c. ; and ^y, to pay on debts and legacies — ^Mr R. Roy to be a sine qua 
non trustee. I wish a simple destination of the property to the heirs mention- 
ed in the scroll-entail, as altered with my own hand, and the legacies speci- 
fied in a separate paper, to be engrossed in the deed, and which legacies are 
also different from those directed to be mentioned when the scrolls were pre- 
pared. 

* I am. Sir, 

* Your most obedient servant, 

(Signed) ' Kenneth Mackenzie.' 

m 
f 

" Thus instructed, Mr Macandrew made out the scrolls ; but was in no 
hurry with them, and did not take them to the house till two entire years 
had elapsed. The pursuer knew what had been going on, and took no means 
to protect himself. Macandrew will tell you that he went over the scrolls de- 
liberately and seriously with Dundonnell, and they are marked on the back 
as approved of by him ; and it was two years after this that the deeds were 
executed at Dundonnell House. Mr Grant Manford extended the deeds deli- 
berately, by writing day after day ; they were signed deliberately, no human 
being inteifering ; they were sealed into a packet, and given by Manford into 
the hands of Dundonnell himself^ and he survived the execution of them for 
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five years. Although it Is said that he took a jealonsy against his wife and 
against Campbell^ the object of his bounty^ yet he nerer attempted to touch it, 

*^ It is when. deeds are executed in this way^ that the pursuer thinks' that 
lie is able to make any thing of that wretchea sort of eridenee that he end6a« 
Toured to elicit from Mr Manford. * Mr Manford, you keep a diary ? why 
do you keep a diary, sir Y as if it were an uncommon or a suspicious tning for 
a man to keep a diary. Had the deeds been done with rapidity, you would 
hear the pursuer's counsel dwell whole hours upon the fact. But this deed was 
not done with rapidity ; and the pursuer immediately turns round, and says, 
* Fou are so slow, and so deliberate, and this is a proof that you were aware 
that the day of trial was to come.' Mr Roy would ha?e been a perfect idiot 
i£ he did not know that the day of trial was to eome. Mr Manford began a 
diar^ in 1816; but this was a mere prophetic occasion to this confederacy! 
He IS asked if he eyer put such things in his diary, and he giyes one instance^ 
^ Ah, but you don't put down there, that the deed was read oyer.' Yon will 
hear a long discourse on this circumstance as sure as I tell jou, and that ' they 
were all in the conspiracy to prepare for Utis trial.' The situation of Manford 
does not admit of tne slightest doubt ; he keeps that diary in which he re* 
corded things ten times more triyial than this. At the time of the execution 
of the deeds, Dundonnell, it seems, said that the deeds should be read oyer to 
the witness ; Manford replial that it was unnecessary ; and so it was. Man- 
ford told the witness Fraser, ^at it would be necessary fbr him to take a 
jotting of what he had done ; and that man did take a jotting ; and instead of 
that being a circumstance of suspicion, it was a piece o£ ordinary prudence. 
He had called on this man to witness a deed of importance, and was it not his 
duty to make him take that jotting to distinguish it from other deeds which 
he had signed in the same way ? Something was said about the old carpenter 
haying seen upon the top of tne deed that he signed, the words * title deed' 
written on the top of each page. He neyer saw that on any deed in his lifei 
He might haye seen the words on the back, or conspicuously in the body isi 
the instructions ; but what the pursuer is to make of this I do not know; 
There is not the least doubt as to the identity of the deed that he signed, and 
it is of no sort of consequence. If there had been any thing like influence 
pactising over him, Dundonnell had the means of protecting himself, for all 
nis relations were daily about him, and he suryiyed the execution of them fo^ 
five years ; and it is after all this that you are told that this is not the deed of 
this man. He went to XiOndon, and was completely removed Arom influence 
if it had existed ; and it is only at the end of flye years that a damour arose 
In the country, that because Thomas had a right to succeed to the moveable 
property of his father, he takesit into his head that he will treat his * dew 
brother' as a fool all along, and in mrdee to operateon the pnnudices of a jury, 
that he will raise this clamour and injurious opinion to get tJie deed set aside 
altogether. 

** Now what is theputsuer'a case against all this on the subject of his inoa« 
pacity ? Who are the pursuer^s witnesses ? The men of basiness concerned in 
the preparation of the deed are kept back. Grant Manford, who executed the 
deed, was called, but those who got the instrucdons were kept back ; and one 
of them concerned in the matter, is noted to be a man of undoubted respecta* 
foility. Macandrew and Macbean are kept back, and that circumstance ought 
to so far against die pursuer^ In the next place, except Manford, not one waa 
called who ever attempted to do any sort of business with him. Some judged 
from seeing him for one day ; some from his sluggish appearance ; somefiomaee« 
ing him once in ten years ; but not one of them ever matched their inteUecft 
against his. In die third place, how much do the witnesses contradict them- 
selves ! According to one, ^ the boy was an idiot' in 1803 ; but in June:i80^^ 
' die lad did not want sense nor good affections ; he takes to hisitrithmedc 
better than to his Latin !' &c.— *aiid this is the opinion of the Dom&ie in 180& 
Then there was- Mr John Kennedy who gives the same opinion, and he waa. 
concerned in his education at Aberdeen. But he writes to a nmn whose idiocyv 
according to him, was always turning worse ; it grew udth his growth, and 
thickened with his fat ; and in 1818, when^ he must haye been about hisworal^ 
lie writes to fann, as be doca to any bo4y elsa . ^ 
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' KUharMtn Maw, l^ AprU^ 1818. 

' The beirnr, KiUieth, the smith's son in Eeppoeh's wife« is^ I beUeve^ ob 
teqos^ksii^ of yonrst-Hihe was long a servsnt in yaur father's family— she is 
a poor Stressed womsn^ and J believe at times is mudi troubled in her mindt I 
bate known her a httlo lor the last two years, and from what I know of the 
stale of her mind, I have no hesitation in believing that the treatment she mot 
with from her husband's friends was the cause that her distress eame lately to 
so great a height. I cannot believe that her husband himself has that tender 
regsrd for li«r that a man in tliat relation should have for the ol^ject of his 
•hoiee. She is anxious, if possible, that you would have the goodness to order 
h«r husband to take up a house for himself, separate from the mother and the 
rsst of the family* She thinks if this was the esse, she and her husband would 
Uv« mtne comfortable than they have done yet Interfering thus far in the 
Oise, is a geaeroas, bencvdent, and good action, and what is an incumbent 
dnty on you, as the proinrietor of the lands on which they reside. It is merely 
to satisfy her and her father that I write this to you* They were both here 
this mommg, and propose going ta see you to*morrow« 

^ I remain^ with respect, 

g Dear Sir, Toursj && 

(Signed) ' JofiK Kekvedy/ 

" Then there was Mr Duncan, the Apollo of the plaee, the man with the 
implement (the wig) upon his hesd, who tsnght the dancing and the music ; 
ana as Orpheus made the blooks dance, so he made Kenneth dance* This dan- 
ctng-master teUs about a lease of Kenneth's which was acted upon, and this 
lease was to the eighth part of a fansij and he was directed alone by Kenneth in 
writing it. Is not £is eenelusive ? Then there is young Collins, who says he wss 
■n idiot ; and yet that man answered the idiot's draughts at the bank* Tnen there 
is Alexander Cheyne Mackenzin^ the boy of fifteen who gave an account of 
something improper that was going on, and he oommunicated his suspicions 
to his mother; and you have letters from the mother to Dundonnell and his 
wife, and not the least breathing about the son being shocked in such a wav. 
Then there were various officers who tbonightthe man was soft ; yet there is the 
fact that they did with him all the business they had to do* He was amember 
of the mess ; they lived with him, and they associated with him. Would the 
colonel of the regiment have been justifiea in giving up fifty or sixtv men to 
the command ef an idiot ? He had a sq^rate command ; he mardied to Lon* 
don ; he d^ended himself at a oourt»martial,wb0S he was tried for some fri« 
vohms offisnce, and was honourably acquitted* Then there were the two 
Gillanders, Milttbank, and Fraser, eontradieting themselves in a similar way* 
I will not say that they said what they did not believe ; but observe that thf 
county hst been split into two parties in the cause, and reports luMra been in 
oontinual dorculatlen, and I believe Ibat they have been telling what they heard 
for what they knew, mistaking their fancy for their memory, I^ them test 
the life of any human being-p<try all the fears of the lurav^ the follies of tho 
wke, in their drunkenness, their darii^ their frivolous nonsensical, and un« 
watched faours,-*i-what human lifo is there against whom you will not find pre* 
cisely similar foUies, and as strong as any tmng stated hire f Tho question is^ 
was he always necessarily a fool ? Did be ever b^ove Uke a wise man ? Tho 
deed in question was explained tf^him, and tho question is, whot^er his atton* 
tion was capable ef being roused, and his judgment directed* 

^ You have also been told of an attempted marriage in ti^e town of Aber« 
deen; but nobody, not even the Mde, wss called to make an explanation of 
this, and I deny that you have the least proof of sueh a oircumstance* Then 
they were told that he was an incurable officer* Hie sergeant said he was a 
very bad drill* He took him to the company, and told him what to say* The 
colonel said that he seemed to him to be a heavy, stupid maa. Is it to be bop 
lieved that any cdonel cm eaith would ke^ an officer in his regiment in the 
^nditiim of an idiot ? When he joined tho regiment first» the sergeant may 
have directed him, as is done with aUjFottiHi offloflri i but thot hi didnot know 
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is a complete proof to dM eontravy* Sa^fwnt Qoold, of fsnMRu meoioryj wheii 
driliing the late celebnted Dr GrogoryyOooldmakeUltkof hiv, aiiddec^re^ 
lliat he would rmther dfiU twenty giencidifln than one pbikMopher* 

'^ We wopo ^b/tsk uAd that he wai fond of hJa miaerablo fowls* I do not 
apply the teim ' miiarable' to the fowla» for they had a happy time of it> but to 
iae miterahle trash thu bvoi^ht forwavd. Wise mea Tery often tal^ saA 
olrangeiiuidea. I ha^e seen men qaaml with all their friendsi and miUce tbenw 
aolvea miserable, about ^^rearing of exotie birds. I will venture to say> that 
%t Gosford you wiU see ten times more fowla within a hundred yards, Uian 
ever were seen on all the Dundonnell property. Other men take « passion for 
those honied insseto eaUed bees ; others for cato. A learned counsel of this 
city, into whose oonsoltingvoom one eould not go without the danger of being 
•eratefaed, gave forth lus opinions with a cat perdbed upon tho back of his ehair | 
and if it went on die shoulders of its master, it was only the more endeared 
to him on that account I say, that the fact of his keeping the fowls, was a 
proof of his rationality, because he gave his reason for it He knew his friends 
umghed at him, but yet they encourajsed his eocentrieity. Miss Gillanders 
writes to him about die General, wbo it seems was a oock. He defended him« 
o^f against this laughter <m a rational graund,'^*^ Why should not I keep my 
hons ?•— beoause they laugh ot me f If I were to ruin myself by keeping a 
pack of hoimdS| would any of Uiem laugh at me then ? Not one. I keep 
them for economy ; and I can show yon that they save me fortv or fifty pounds 
a«7ear, by having them at my Ubk.' It is, in short, childish to telle farther 
ef this. It was said that he was addicted to a belief in witohcraft. I do not 
boHeve the foct stated j had it been the ease, it must have been known by 
other peo^e. But, assuming it as a fact, is it difficult to discover sensible 
people addicted to such belief? Did any of the Jury ever stretch forth their 
Bands to be tried by the spaewife P Are all the incantetions of Halloween 
evidence pf insanity in those who indulge in them ? I know a house, where, 
if any one went to a ^em in it, and touched a long eimous*stelked glass, he 
would quarrd with the fonily from that day forward. I have tried to touch 
it many a time when a boy, and was punished for the attempt Dundonnell 
daneed, it seems, ^th his coat off j and this was a pKxtf of insanity. God hdp 
mo ! I dance a hun^bei times in the year with my ooat off. In whose com* 
pany did he so dance ? In the company of Milnbank ; and he did not interfere 
to pUBvent him fWrna tiiis^ weakness, but enjoved it as a joke. But more ; Dun- 
donnell was fond t^ cream, and of beef*8tesJcs, and ho would aometimes take 
the two together. I have berf«steaks to breakfast two or thrse times a*week, 
and if I do not swallow the steaks and cream at the same mouthful, there is 
very little interval between them. Did Dundonnell drink ? Oh yes. What 
did he drink f He drank heeat and cream. £h 1 cream? Yea. And here tho 
examinatioQ stopped. 

^ My learned friend who opened the ease stoted ^at he did not know how 
to sign his name, as upon a bill he had signed it ' Kenneth Mackenaie, Esq.* 
He 4id so, because he was signing a bill for a gentleman of great sespect^dbility^ 
I presume — Qeorgp €run Munro ; and he writes to him, and tells him to sign it 
in that particular way. This we shall piove. And it is for obeyiag these dtreo- 
tions that it is held out as a proof of imbecility* Then it was said that be 
often sat in the kitehen. DundenneH's house I never saw, but I know that 
the kitchen is the great resort of all the small tenantry belonging to such an 
estote as Dundonnell's ; and that is the place where a grsat deal of business is 
transacted with them. Dundonnell did business there like other hdrda. Ho 
took his seat in some snug cemof, and drank his cream, instead ci making 
himself drunk. But his friends were in the kitehen just as often. It waa tho 
great scene ef all the evening festivity, where they danoed and performed all 
their revels ; and we shaH prove that Thomas was there ten ttques for ones 
that Dundonnell was there. Then, last of all, we have that miserable trash 
brought forward that he was fond of idiots, and that lie had some such per« 
son as General Brown with him at Dundonnell. Ilo not know whether this 
is a fact or not ; at any rate> I do not admit it But suppose ho did harbour 
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idiots oecMionaliy ^^ Dandonnell, I mtv merely stMie, that in every village 6r 
hamlet thnraghoat the whole country* there is to be found what is cadlsd ' the 
village-fodl.' These unfortunate creatures in laige towns are, on the contrary^ 
absorbed — are never seen ; but in the country, they wander about and go firam 
house to house, having no other means of subsistence. Grood-natured men, Uke 
Dundonnell, treat them kindly. If they can divert themselves with them^ 
they do not decline it : And out of this fact it is said that he was an idiot like 
them, and in them he found his projper companions. This is the opinion of 
those for whom he signed bills, and of those who have now formed a oonfedo'* 
racy to carry on a game over the head of the very man whose hospitality they 
were then enjoying. 

«^ It seems to me that these are all the facts denoting imbecility, that the 
pursuer has attempted to prove. But he tries to eome nearer to his case, and 
says, Uiat besides tnese odds and ends, Dundonnell was actually and positively 
so weak as not to be able to know that the deeds were his own. . How does that 
matter stand by their proof? They examined three or four medical men who 
knew him well, who said that he was not capable of reflecting on the conse- 
quences of deeds. He was not capable, says another, of judging of the oom« 
pound operation of long statements. But ne says, that, were they to take any 
simple deed, such as the one in question, and to ask him every part of it, he 
was fit to understand, and even to originate, every part of it, one by one. iKNrd 
Mad:enzie put the question—' Supposing his agent whom he had sent for n^ere 
to say. What am I to do ? who is to succeed you ? Would he say his Inro-p 
ther ? would he understand that ? Who next ? his children ? woiud he un« 
derstand ^at ? and so. on, taking it all piece by piece ?' He could have under* 
derstood every bit of it. But he could, not, forsooth, reflect on consequences ! 
Who can? These witnesses said they c<»ild not. Do all. of you know what 
excluding the /!» mariii means? You know that it is Latin, perhaps, because 
it is nei£er English nor Scotch. The pursuer says that Dundonnell could un« 
derstand that; and if so, he understood all that was necessary about the exe« 
cution of any deed. To say that this deed is to be cut down because London* 
ndl was not able to reflect on the consequences, is to adopt a principle that 
would cut up by the root one-half of the settlements located by men, and the 
whole that are executed by women. The pursuer says that the deed is irrap« 
uonal ; and that is his sheet-andior. Whiit can be more irrational than . the 
pursuer attempting to disinherit his own brother ? 

f< The estate of Dundonnell has been represented to you as if it were an old 
familv estate, and that the pursuer has been exduded ^m his natural rights 
and the roof<»tree of Dundonnell degraded by bearing the name of a stranger. 
Now you must oome down from the clouds to the plain earth. The estate tt as 
rented, I believe, at L*1600 a-year, but, by certain deducticmsand annuities, 
it was 80 reduced, that, untU the annuities should die ofl^ the burdens were 
more by L.10 than the free income of the estate. But, assuming Mrs Mac^ 
kenzie to be deid, di^re sore about .L.9000 of legacies, L.6000 of imch cannot 
be ixrationali because it goes to the nephews and nieces of the pursuer. Mr 
Roy is positively the proprietor of a loss, and if his sbter were now dead, he 
would have but a small sum indeed ; so small, that if it ever were demanded 
from him, it would become a serious question with him how to act. But al- 
thou^ he were to give it up, the trastees would not. If the inheritanoe had 
been but for one sizpenoe, he could not give it up to a man who demanded it 
from hun with a pistol in his hand, like a bighwaynum. But was it not irra« 
tional to disinherit his natural heir ? It is not umveraally Irrational in a man 
to disi^point his natural heir* They all knew afiectioni^te fathers and uncles 
who were obliged to give thdr inroperty past their sons and daughters. Dun* 
donnell saw the end of bis line, in so far as his hereditary splendour was done ; 
be saw himself injured, and attempted to be disinherited bv his brother by a 
most impro^ trick, so that they could not agree to shake hands over the 
grave of their father* He was in this situation, and the question that he had 
to try with himself was, whether he was to give this fragment of his estate to 
a relation whom he hate^ or to his wife's relations whom he loved* He pre« 
feried itie Jatlcr« .. , . 
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' " I heard aomething, pretended to be handsomely said^ of insinnationa by 
th^ purauer against a spotleaa character. • From this fact yoa will see^ that ibo 

f^turauer waa willing to make himself the possessor of the inheritance^ by trainp« 
ing upon the honour of his dead brother^ and assailing the pnrity of his living 
fliater^ and for which there is not one restige of proof. I wiU say a few worda 
aa.to the frauds or influence, said to be practised upon Dnndonnell ; and I entreat 
you to refer to the backward parta of your minds and memories^ and tell me where 
the fraud lay. In as far as Mr Roy is concerned^ where ia the fraud ? The pursuer 
has alleged.that Kenneth Mackenzie hated Roy ; and yet this is the man who had 
a strange magical influence over him I Keyer waa a case with len influence of that 
kind. Mr Roy waa not present at anv one moment within a year, or nearly 
two years, of the preparation of those deeds. Mr Kenneth had only to throw 
them in the Are, if he had been influenced, and hold his tongue, and he was 
safe. But he kept them for five years ; and no influence by Mr Roy was prac« 
tised, or could be practised. He was never brought into his presence, nor en« 
tered into corre s p o ndence wi^ him, except by those honourable letters which 
have been produced in evidence* Mr Roy did not write to Dundonnell, nor to 
hia sister, but he wrote to the agent of Dundonhdl ; and that agent, Mr Mao* 
bean, wrote to Kenneth, and warned him against that which he did. Mr Ro/s 
letter is a calm and honest address,— and I will say honest, in spite of the pur« 
auer'a nonsensical idea ; and if he were to lose this case to-morrow, I wou(& 
say to him, ' Sir, you have been very unfortunate ; but we adhere to you as 
an honourable gentleman, aawe have hitherto done/ Manford, the apprentice 
of Mr Macandrew, goes to him— and he had seen him but three times before-^ 
to get the deeds executed ; and where is the undue influence here ? Where ia 
the undue influence by the wife ? She is never brought into the field at all ; 
her name has not even been heard in reference to this deed. All that ia said of 
her ia, that ahe went into a preas once or t?rice, and took out bodes* 

*' It is said that his wife wrote his letters ; he waa* an illiterate, fat man ; 
but when he did write, I will de/fy any man to write aT better letter, and con- 
taining more information relative to domestic circumstances, than most of the 
^letters which Dundonnell wrote. I know of families where this is often done^ 
and you alao know that it ia no uncommon thing. Inatead of having influence 
over him, it is aaid that Dundonnell disliked Ror, and had conceived an unjust 
jealousy against hia wife. If that demon entered into his mind, would not that 
be an end of any such influence ? I have heard of the influence which the 
demon jealousy produced<-Hrach an influence aa made .inen cut their throats. 
In defence of the lady's character, I will say, that I believe no such jealousy 
ever existed in the man's mind ; and in saying this, so fiur am I hurting my own 
case, and ddng good to the pursuer ; but I cannot urge any tiling at her ex- 
pense. Dundonnell disliked Campbell, because he intended more to the orders 
of Mrs Mackenzie than to lus, and that' was the statement of young Gillanders 
himfielf ; and there ia nodum; fkrtfaer of that kind, except it be the saying of 
the child,, who affirmed that he communieated hia suspicions to Mr Mackenzie 
himself, and that he never paid the leaat attention to what he said. Had such 
an unwOTthy suapieion occurred to blm, it wonld have, in all probability, 
brought about the extermination of Campbell's life--most certainly the exter- 
mination of the deed. : . i 
- *^ My statement, on the whole, is, that there was no absolute incapacity, and 
that the caae muat be made to reat on £ftcility combined with fraud. Fraud 
has not been made feaaible in any one ahape. I can tell you what the addhcss 
will be that you are to hear firom the learned counsel on the other aide. Every 
circumstance of hia life will be taken up again in detail; demonstrations of 
the fraud will be represented to you by ttie diary kept by Manford ; and you 
will be^aaked again and again if you believe that Dundonnell could understand 
those deeds, of sixteen or twenty pages each. You will remember that the pre- 
sumption of the law is in favour of these deeds. Lastly, you will recollect that 
this caae has nothing to do with the caae dluded to in a Consistorial Court in 
Ilngland, and the Court will tell you ao* Show me a caae like this, in which 
deeds were made after a preparation of two yeais^ through the mstnitiieBtatity 
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of foorrcq^aetdUtiiMn of imnniM; and IniU ii| thai tbebw and Uit Cwrt 
en ba in no dangar from auoh caaw. 

'^ Before ooBerading» I beg to mention one ciroiiniatanoe» which, though but 
a trivial one, leqnirea year eonsidCTation, aa the tendency of it la ta mislead 
votty hj the way in which it may be miainterpieted and miaonderatood. Firsts 
It ia aaid that Roy ahowcd, by hia oonduct, hia own conviction that aomethiBg 
waa wrong, because he drank the health of th^ pnrsner, aa the pviwneCor o£ the 
eatate. If he had done ao, it wonld not have touched thia case« The queBtion 
thai ia bafore yen ia, waa I>ttndonneU fit to make a will whem he made this? 
Bnt, in the naxt place, he deniea the giving of any auch toaat. We are not 
weU aoquainted with thia part of the oaae ; and the pursue himself ia not dear 
ahottt it. One of the witneaaea called contradicted the fact. You have, been 
told (and I auapect that thia ia the case) that the toaat waa net to the health of 
Xhomaa Mackeniie, but to his duld, and to the children of Dr Boaa. He could 
not drink to them all aa the Dnndonnella ; he drank to them as being the 
•wnera of that eatate. But what Roy aaid in the year 182Cb cannot aiSto what 
Kenneth did in the year 1891. I am atill sorry that you muqt him our evi« 
donee after this k»g address." 

Tkuniaf^^^The Court met thia dajr at the usual hour, wh^ the eounsal 
te the defenders prooeeded to lead th«r proof* First of all, a vwiety of d^ 
onuMBtary evidence waa put in,— w« 1* InaCrument of sasine, in favour of 
Jamea Scott, £aq., 86th Sentember, 1804, to which Mr Thomas Maok«aaie ia 
a witnesa— & A bond and cu^pesitiMi in security by the late Dundonnell, in 
fiiveur of Henry Davison, Esq. of TuUoch, for L.6000, and relative sasine-^ 
3. Dispoatti<ni and aaaignatiott by Henry Davisim, Esq. in Davour of Mra May 
Chishohn, 3d January, 18Sl«-4. A number of deeds foUowii]^ on the same 
transactioiw< Admitted that DundonneU's trustees had paid off the debt due 
to Daviaon of TuUoeh, im esth July, 1896.)*^* ^^^9 •^ disposition, and 
levenioD, Jamea Seott, Esq., trustee in kvonr of Lady Carnegie^ to which Mm 
Mackmaie ia a consenting party, her rafeificatioa beii^ adhib^ed in preaenoeof 
Mr Thomas Mackeniie, as jusdoe^ of ifth July and 10th August, 18S4*-a. 
Inalrttment of sasine, to which the purauer ia a witness, S^^ember, 1894«--7. 
Bend of caution to the Commerckl Banking Gempany, by Captain Mackensk^ 
and the pursuer, in favour of Boderick Mackenaie, for L.300.-^(Mr Skorie^^ 
" These doeumoats are put in to show that Dundonnell w«t capable of maa»* 
gftts hia own ailBm." Mr Solioitor*Qepq8al.p-^^ I do not make any admiswon 
to that effiwt, althou|^ I admit ^t several peraena had tranaactiona with the 
kHe DundoilBeiL")-«. Sztraet read kmn the Bev. Nefl Kennedy's letter, da^i 
tad 11th January, ia06^a.£xtrwtof another letter of Mr Kennedy^ ad Jmie^ 
1807^10^ Letter of Rev. John Kennedy, dated i3th April 1818, and a^ 
dremed to the kte Dundonnellr^ll. Letter to the late DundesneU, Sd Janu^ 
ary, 1883» sworn to by Mttnhank as hia ovm pnidui^iQii— 19. Another, the 
ame to the aame, IKSd December, 1894^13. Thieelettera irem MiasGillanden, 
addnasad to Mra Mackensie> one dated 17th June, 189^ itom Arcan Cottage, 
another from the same places November, 1899, and a third from the saoK pla^ 
»th May, 189»*-14. Lettera of Mr Tftmnaa Mackenaie to hia deceased brother, 
the late Dundonnell, read by Mr Cockbnm in his opening lov the dafeiidenu-«t- 
(The purauer alsd put in here a letter, Kenneth Mackenzie to Thomaa Mac- 
keniie, 18th November, 1891.>-Next letter, Kenneth Ma^^naie, 18th Fe- 
bruary, 1899, to hia brother Tlionuuh-Letter from the purauer to the kte Dun- 
donnell, 7th March, 1899— Bill, with thenameof the aoceptor teraoH^ Imt with 
an endoraatien upon it-^Letter 94th May, 1899, Thomaa Mackoirie, to the 
1^ Dundmmell— .Letter, theaame to the same, 9ath April, 1894-*^The same ao 
the aame, loth May, 1894«-The same to the same, 19th May, 1894^Tlie aame to 
tile aame, Fmdmi, 7th June, 1894~The same to the same, 1 ^h February, 189i;. 
—Id. Letters of Geoige Mackeniie, the father, to his son Kameth, 31st Ja- 
nuary, 1814, 4th December, 1813, 98th March, 1814, 9dth April, 1814— la. 
Ijttora from Dundomieil to hia wife, and convenely, including those read by 
M^ r. BobartBOB, m ofMOufig the ease for the purauer, 3d November, 1993. 
10th Noyember, 1893-A letter dated Garve Inn, Thursday, one o'clock in the 



moittiiig, Itflh Nof emlMr, IftdS, SMh Mmmy, 18t4»-LeMen fron MraMai- 
keiUEie to Dandonnell, 10th November^ Igsa^ IStfa November, 1883»-17. Lei- 
ter from Keiwelh Mtekeuie to bit biod^ 

the wife of the former wm ^Ment, «bted 18th Noranber, 169S— 19. Miied. 
iueoue doemneDtiL 

The Mowing witneiaee wen tbea txemined :<^ 

Mr MiTBAB Macbban, mrker to the awnet) wu aoqwdated with the late 
Dundomi^. Waset InvertieeB ki 1816»aboutthe time when hiafather diadL 
Had tome interoouzte with Kenaeth about tome deedt hit Hither intended to 
eaecnte. Happened to be at InYemeat when Mi^or Monro told witaeaa Ken- 
neth wat asked to tign a paper ; upon whieh Macbean adfiaed him to sign no 
paper till witnen taw the oontenta of it. Bdieves he saw yonng Dnndonnell 
abont the tine of hit father's death in tome house in Inyemets. Thia it hit 
inpreBdo»k Saw Kenneth immediately after hia father't death. ContldeKil 
himself Kenn^'t agent be^bre bis fttther't death, and after that Kenned perwi 
aonally appointed witness his agent Fonnd> from hit letter-boolEs and ae* 
counts, that he had got two mandates from the late Dnndonnell to enable him 
to oall for his client s napert. Identifies the two mandates^ one dated 26th 
September, 1816, and the other 14th October, 1816. Aeted npon thoee man*i 
dates, and applied to the fbrmer agent, Banker Mackeneie, for the title deeds ; 
which being refused, witness prepared a memorial and queries which he laid 
before counsel, and in consequence of which, he raised two actions, one an 
action of exhibition and delivery, and the other an action of exhibition ad de» 
Hberandum* There wat a third action of rednctionk Dundonndl came to 
Edinburgh, and taw witnets in autumn of 1816. Munro of Poyntffield, he 
remembm, was with him at the time. He was not married at that time, 
and wat rery much pressed by hit creditenu He executed a factory about 
this time, in favour of hit brother-in-law, Dr Rosa, which wat executed 
mt sight oi witness. Had business eonversation with him five or six timet 
while in Edinburgh. Dundonndl then proceeded first to England, and 
ufterwards to Palis. Witnets went to the north next spring, but did not tee 
BundonnelL The latter returned to Scotland about the middle of June 18ir. 
Doet not recollect the partieulart of hit return to Edinburgh, but thinkt he 
went to Dunbar to avoid diligence. Knew his brother Thomas by sight. The 
two brothers were in a stote of hostility. Witnett did all be oould to reooneite 
them, which he found very difficult Wat very anxiout to bring the brotheti 
together, but fbttud Dnndonnell very obetinate and mUlith at ftrtt : at length, 
however,' he tuceeeded in bringii^ them together ; and, if he reeolleett ri^t^ 
in getting them to thake hands. Uttdentood that his object wat to hat effi^ted. 
Dnndonnell was not a bright man, but perfectly capable of doing all he cM 
while witnett acted at his agent, and he is perfectly eure Dnndonnell oompret- 
hcnded What he did. Communicated with Dnndonndil directly, at an agent 
with an ordinary client. Heard no imputetion against his capacity, nor ever 
imagined it at the time. Continued his i^nt till about 1829. Down to the 
time when he eeased to act as agent, witness had ihe ordinary communication 
with hnn. Saw bim at Seabank in 1819. Knows that his attempt at recon« 
eiliation must have failed, in a great measure, if not altogether, from the l^al 
discussions that took place afterwards* Ftepared the marriage contract ben 
tween Dnndonnell and his wife. Thinks his instructions were got from Duik- 
donnell personally. Is led to believe that Dundohnell returned to Edinburgh 
about the middle of June, upon whidb occasion he seemed to entertain a 
rooted dislike to his brother. Thomas was not called in the firtt instance, in 
the settlement ; but witness does not think he was excluded^ He eonceived 
his brother to be one of the parties concerned in attempting to drive him out 
of the country. Did not think his hostility to his brother wat unreasonable, 
from what he saw oi Thomas's conduct. There were several causes for his 
hostility. The late George Mackenzie had a farm calkd Ardischoil, up<m 
whieh there was a eutrent lease that they had failed to reoover* Thinks it 
appeared from the proceedings, that Thomas was eoncemed in witiihdbding the 
leite. There wat anotha:. Bj an ol<l.8etdenient| bi9000 irere seeured tei 
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KenneUi, and witneis wis anxioas to have this secured upon the estate, to 
prevent borrowing ; but it could not be accomplished. There was a perfect 
maie of litigation between the brothers; the l^ise was recovered in the Infe« 
rior Court. Recollects- receiving a communication from the late Dundonnell 
relative to his finid settlement Mr Roy was an apprentice to witness. Upon 
getting instructions, he made scrolls of a settlement; which, being shown, he 
identifies. Wrote a letter, 13th September, 1819, to Mr Roy, as also a letter 
to DundonnelL both of which he identifies. Dundonnell's instructions were, 
.that Thomas should be virtually excluded^ and Mr Roy substituted. He 
had all along disapproved of Dundonnell's wish to exclude his brother; and, 
besides, Mr Roy being an apprentice in his office, he conceived it very imjiro- 
per to be concerned in any such settlement. . Most certainly did not deviate 
from the instructions from any idea that Dundonnell was incompetent to give 
directions in such a matter. Assuredly he would have acted in the same deli« 
cate manner had any other client proposed to make a deed in favour of an ap- 
^irentioe in his office. Had no concert with Roy. He cannot conceive how 
any body came to doubt Dundonnell's capacity, when he cannot look around 
without seeing somebody who had buuness transactions with him. Knows 
Mr W. Mackenzie, W.S. who lent L.6000 of the monies of his client upon a 
4eed executed by Dundonnell. Witness was agent for Dundonnell down to 
;1822. Thinks he ceased to be agent in February 1892. Witness drew the 
marriage settlement of Dundonnell, about which, he consulted Mr John Clerk, 
,now I^rd Eldin* Identifies an opinion by Mr Clerk shown to him. . His 
jreasonfor the provision of L.500 to Mrs Mackenzie was, that Dundonnell 
fluid c<mtracted debt to the extent of L.6000, and the. object was to secure a 
sum b^coid the reach of the creditors, for behoof of both parties. Witness 
acted both for Dundonnell and the Udy. The alterations suggested by Mr 
: Clerk were engrossed in the deed. Sho?m a letter from Mr Thomas Mao- 
koQsie, W*S. to witness, and identifies it. Dundonnell was at this time young 
and inexperienced, but witness would have had no hesitation in transacting 
matters with him on account of any supposed incapacity. Witness fr^yently 
•paid money to the order of DundonnelL Identifies an advance of L.100 ap« 
.pearing on the face of the accounts, as also an acknowledgment for the above 
sum, and an additional sum of Li.350. Paid money constantly upon Dundon« 
neU's .order. Would not have had the most distant hesitation to prepare a 
•settlement conformable to the scroll he sent DundonnelL Adjusted accounts 
{frequently with Dundonnell ; and identifies one of this description. Pretty 
.certain tha^t Dundonnell not only went over the accounts, but. disputed the 
correctness of some articles, which were gone over very minutely. His be^ef 
jb, that the objections were stated by Dundonnell, who had su$cient capacity 
to .understand matters of this sort. He w^ very neat in his dresp. Witness 
has dined with him, and, conversely, he has dined with witness. He was a 
zreserved man, vtry correct in his manners, but dogged and detennined when 
•hajtook any thing into his head. , 

' iff Solicitor- General. — Cannot say without looking at his scroll whether 
the dauies are so constructed as to amount to a prohibition to contract debt 
JBelieves his instructions were to make an entail. Has no recollection of ha- 
lving seen the original of the Note of Instructions, though from a parking on 
the back he has no doubt that it was among Dundonnell's papers in witness's 
possession before 1822. The whole of Dundpnuell's papers were given over 
to Mr Roy, in a box, without an inventory. Has no recollection of having 
any personal communication with Mr Roy on the sul)gect of the settlements, 
and did not hear of them till after Dundonnell's death. Mr Macandrew had 
Ji)een employed as the country ^gent of Dundonnell before witness ceased to 
act for him. Dundonnell was very large in 1819, but witness was very mudi 
surprised to see him dance so lighdy; in fact he was one of the best dancers 
on the floor. His impression is, that the great part of his correspondence about 
the lawsuiu took pkce with Macandrew. Captain Patrick Cfimpbell of the 
Navy is maternal uncle to Mr Roy. Never sent any papers to Mr James 
Stuart of Dun^arn. Witness was never at Dundonnell. Kenneth went abroad 
«? autumn 181 e, accompanied by PoyntzfieW, who had beea in thesmme regi^ 
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ment with him. NeTer heard any doubt atahed as to the capacity of Dun* 
donnell. 

Re*exainined.— He saw Dundonnell at a Northern Meeting. Thinks ii 
must have been in 1817^ because he has some recollection of having gone to 
yisit him at Seabank. 

Mr Macandbew, solicitor, Inverness, now agent for Glengarry, Mackin* 
tosh, and other proprietors, knew the late Dundonnell, to whom he was intro- 
duced in October 1816. He was then living at Seabank, which he left finally 
after Whitsunday 1818. Witness continued as his agent till Whitsunday 
1824. Had occasion to see him at Seabank, but generally about business. 
Witness was five or six times at Dundonnell, ami about a week at a time. 
Business was the object of his visits to Dundonnell. Was present at settle- 
ments with the tenants, about 70 or 80 in number. There were present gene« 
rallv on those occasions, Dundonnell, the tenants, witness, and his clerk Man- 
ford. Mrs Mackenzie was not present at those meetings. Dundonnell used 
to take partial payments from the tenants, and he attended the settlements to 
give information m regard principally to the matter. He appeared to under- 
stand his affairs, and witness acted upon instructions and information received 
from him. Found in every thing he transacted with Dundonnell, that he per*i 
fectly understood it. His memory struck the witness as being surprising, in 
respect to the settlements and such other matters. Has paid several ac- 
counts for, and honoured drafts and bills drawn or accepted bv, Dundonnell. 
The Mains farm, part of the estate, was in Dundonnell s own hand, and wit- 
ness frequently conversed with him about the servants, and other matters, as 
improvements, in regard to which, he talked like any other man. He first 
mentioned his settlements in'October 1819. He took out two scrolls which he 
said had been sent him by Mr Macbean, then made some notes on the margin, 
and said that one part of the settlement was difibrent from what he wished it to 
have been. He said, " Mr Macbean, in his scroll, proposes to leave the estate 
to my brother Thomas, and Thomas's son, contrary to his instructions." 
Witness said this was very natural on the part of Mr Macbean ; to which he 
replied, that he did not see what right any man had to dictate to him, and 
that he had a right to leave it to whom he pleased. He added, that Thomas's 
conduct to him had not been such as to merit any consideration upon his part. 
He then alluded to the dispute that had arisen about their father s succession, 
in regard to which he thought himself Ol-used by bis brother. If they (allu- 
ding to his brother and mother) could have helped, he would not have had 
the estate of Dundonnell ; and therefore, he was resolved that neither his bro- 
ther nor any of his family should have the estate. He proposed to witness to 
execute the deed of settlement, as altered, when witness suggested the pro- 
priety of employing some one else ; upon which he said he knew no other man 
of business, and did not see any reason why witness should not prepare it. 
Witness said it would be better if done by a stranger, when Dundonnell asked 
him to recommend some one, upon which he suggested Mr James Stuart 
Dundonnell said, " Very well, take the deeds with you to the low countr^r, 
and send them to Mr Stuart." Witness did so. Was at Dundonnell on 
the November following, when, upon asking if Mr Stuart had been written 
to, he found that Dundonnell had omitted to do so. He had* a great repug- 
nance to writing. Shown Mr Macbean's scrolls, and asked to look at the des- 
tination in the settlement ; depones that the effect of the alteratioli is to make 
it a deed in favour of Robert Roy, by means of what is scored out, and the 
holograph words, ''my brother-in-law" in the margin. Sees in the trust dis- 
position, " to Alexander Campbdl, at my death L.20 a-year," holograph of 
Dundonnell. The next time we settlements were mentioned. Was in August 
1820, when witness was at Dundonnell. Upon that occasion, two documents 
were given to witness, beiiig a sort of settlement and a note of instructions ; 
both of which being shown,ne identifies them. In a conversation, DundonneU 
mentioned that he wished some alterations to be made, upon which witness 
made a scroll of them, and drew up a note of instructions with his own hand. 
Mr Roy came into the room during this conversation* DundpnoeU said be yrisbi 
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ed to lessen the legades to Dr ftoss's family. Witn^s said titis vrcnM be tt 
pity ; and Mr Roy also remonstrated' against doing so. Mr Roy and witness 
said if DundonneU was resolved to execute the settlement^ be hoped he would 
preserve some letters which he (Roy) had written to him. A parcel of lettors 
was then hronght^ which Dundonnell looked At, and ultimately three letters 
were handed to witness^ sealed^ as he believes^ b^ Dandonnell himself. Dun- 
donnell appeared perfectly to understand the mstmctions and the legacies. 
Witness's object in making them out was to put in a proper shape the infor- 
mation necessary for the construction of the deed. Witness returned with his 
instructions^ and, b;^ order of Dundonnell, got the drafts from Mr Stuart. 
Was at Dundonnell m 1821, when witness stated, by way of apology, that he 
had not vet found time to execute them ; Dundonnell said it would do next 
time. Witness returned to Dundonnell in August, accompanied by Dr Roy 
and Manford. Carried the scrolls along with him ; and these being shown, 
identifies them, as also a marking on the back of one, ''Approved by me^ 
Kenneth,'' and the same on the other, in Kenneth Mackenzie's handwriting, 
except that an e is wanting in " approved." Thinks he gave Kenneth Mac- 
kenzie the scroll. The deeds were extended by Manford according to his 
directions, and witness desired Manford to see them executed, which he 
understood since was done. In a conversation with Dundonnell, the latter 
stated that the estate was too small to be entailed, and that he did not 
want it entailed. Mr Macbean's scroll was a strict entalL Dundonnell 
seemed to understand these deeds perfectly, and any other the witness had 
occasion to require his signature to. Witness most certainly would not have 
engaged in this business with him if he had not thought him fully capable 
of understanding them. Mrs Mackenzie was never present when these mat- 
ters were discussed. On the first occadon, in 1819, Mrs Mackenzie came into 
the room, when Dundonnell stopped the conversation, and gave Mrs Macken- 
Eie to understand that they were upon private business, upon which she with- 
drew. Mrs Mackenzie afterwards asked witness if there was any thing passing 
about settlements, and on the witness expressing rductanceto talk on the sub- 
ject, she said, " I hope to God he will do nothing to exclude his relations !" Dun- 
donnell and his wife appeared to be a happy couple, and never saw any im- 
proper influence used. He was a good-natured man, but not easily persuaded 
to change his opinion. Witness tried it several times in the course of business, 
and always failed. Knew Campbell ; he seemed a very attentire servant, and 
was evidently a favourite of DundonneU's. Shown a bill drawn by Kenneth, 
and accepted by Thomas Mackenzie ; heard of such a transaction, and thinks 
he paid a bill to that amount for the late Dundonnell. Does not recollect any 
conversation about the bill, but compLedned frequently of certain pecuniary 
transactions on the part of his brother. Shown a biU for L.IOOO ; states it to 
have been drawn by him, and negotiated at the bank, Inverness, in satisfac- 
tion of some former bill. Dnndonnell's acceptances were pretty fre^i^iscount- 
ed at the bank. Mrs Mackenzie never drew, so far as he knows, dVprovision 
of L.500 a-year ; and if it had been drawn, witness, from his factory, must have 
known it. Was three days away from Dundonnell while Mr Manford was ex- 
tending the deeds; but he had no view connected with the deeds in being absent; 
he went partly for amusement, and partly to see ^here the property joined an- 
other estate. Never had any conversation with Mr Roy about the deeds, nor 
^owed them to him ; nor, till the late noise was raised about this matter, did 
he ever hear Dundonnell's capacity doubted. The rental of the estate proper, 
exclusive of the Mains, was about L.1500, in 1821 ; but there might be some 
increase since. 

Major CuMMiNo Bkuck was migor of the Invemess-shire militia in 1815. 
Kenneth Mackenzie was a captain in the regiment, and discharged all the duties 
of that oflSce. Witness sent him with a detachment to Fort-George. He was 
below par in understanding, but certainly not a fool or an idiot. Witness had 
occasion to find fault with him for some little neglects of duty, whidi he 
seemed to comprehend well enough. His neglects were the result of laziness, 
and an idea that, as a landed proprietor, the duties were not so obligatory upon 
nun as upon some others. Witness thought him an ill-natured man for a fat 
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mADy sulleti, ahd Tindietive. He wts the very opposite of tt doren in hu 
dress* 

Sir Francis Mackenzie of Grairloch^ baronety saw the late Dandoniiell 
thrice ; first at Dingwall^ and twice on visits at Dundonnell, three days one 
time^ and two or three days another. Had a good deal of conversation with 
him in walks in the garden^ in the course of which he talked rationally. Saw 
no marks of disrespect shown him by his servants. Went on purpose to ask 
his support at an election, but Dundonnell did not give it. Miown a letter 
addressed to Dundonnell ; identifies it as his composition and handvnriting. 
In writing this letter, he wrote to a person who understood perfecdy well &e 
nature of the subject to which it referred. Identifies another letter addressed 
to the late Dundonnell. May have heard Dundonnell laughed at fiir his aise, 
but never heard him represented as unfit to manage his own affldrs. 

By Solicitor-6eneral.»-Never made anv presents of cocks and hens to Dun« 
donneU, but had some ducks of him. Tnere was a great quantity of poultry 
at Dundonnell. 

Alexander Mackensib of Woodside is a solicitor in Inverness. Was 
agent for the British Linen Compairf for nearly twenty years. Was verr wdl 
acquainted with the whole family of the late Dundonnell ; witness's wire was 
cousin-german to the family. Has had a great deal of intercourse with the 
fiimily of Kenneth's father. Was for many years the famOy agent Kenneth 
and Thomas generally resided in witness's house when thev were passing and 
i^passing to Inverness. From all the opportunities whicn witness had with 
Kenneth, considered him a man perfectly competent to manage his own affiun; 
Knew him from a boy. On his return from Aberdeen, he was in witness's 
office as a clerk till he got a commission in the army. Witness had much 
occasion to know the state of matters with Kenneth. Knew that Thomas and 
Kenneth had several quarrels t^ether. After the eldest son's death, the lady 
(Kenneth's mothh') preferred Thomas to Kenneth ; on the contrary, the old 
laird preferred Kenneth, as he was so handsome, and i& he was die represent* 
ative of the fiimily. Witness frequently wrote letters to the old man to make 
his settlements, aa he knew (hat the boys were very jealous of one another, and 
seldom agreed. In consequence of a pressing letter from witness to that efibct, 
the father came down to Inverness in August 1810, and witness then urged 
him to make his settlements ; when the old laird said he had plenty of tone 
yet to do so. There was a division in the family ; the one psrty for Kenneth, 
and &e other for Thomas. Witness recommended him to make an entail of 
his estate. Thomas and his friends requested witness to get a deathbed set* 
tlement from the old laird relative to the moveables, which he did two days 
before he died. There was a proposal made to witness to disinherit Kenneth ; 
it came from Mr Thomas's friends. Thomas was at this time in Inverness. 
Witness does not remember whether he had any conversation with Thomas 
on thiu^ect. Witness advised Kenneth to concur with his father in ma«i 
king snHKtaiL Kenneth said, he had been so ill used since Sand/s deaths 
and had been so often deprived of his pocket-money, that he would not consent 
to put himself under restrictions, mtness was present at the old laird's ftu 
nerid, and Kenneth requested him to take charge of it up to Lochbroom ; 
which he did. Thomas s friends stood at one side of the close and Kenneth's 
on the other ; but though witness requested them to remove the body, ndthef 
of them would do it. At last witness desired a Mr Fraser, an underttdcer, to 
do it. Kenneth was very obstinate when he took it into his head, but other* 
wise he was very good-natured. Had occasion to see several bills of Kenneth 
when agent for the bank, and wits in the custom of discounting those bills. 
Had not the least doubt of Kenneth's undierstanding. Recollects the openiiijg 
of the repositories a( old Dundonnell. Kenneth was present ; and he and his 
friend Major Munro were looking if witness was putting every thing correct* 
Kenneth's name was entered in Ihe minutes of that meeting as heir, and Tho^ 
mas as executor. Kenneth refused to sign the minutes, but witness does not 
know the reason why. Never heard of the incapacity of Kenneth till this dis« 
pute; but only he was too good-heorledi and was notso fbnd of money as ho 
should be« 
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By SolicitoT-General. — ^Witness executed the succession- of Thomas to the 
moveables. Witness bad a process against Thomas as executor of his father^ 
and against the trustees of Kenneth as heir. Witness told Mr Sheppard^ soli- 
citor in Inverness, to come up to his house, and take away his box containing 
a|l the papers he had relating to Dundonnell ; but he required that his claim 
should be settled first, before he gave him access to the box. George's papers 
were brought down to witness's house^ after the funeral. The amount of wit- 
ness's claim against the executor does not exceed L.100 ; but against the trus- 
tees and the executor it is nearly L.300. Never told Mr Sheppard his opinion 
of Kenneth. No othei: message was sent by Mr Anderson, witness's son- 
in-law, to Mr Sheppard, than that if he settled witness's " daim, he would 
give him access to these papers ;" but he afterwards got access to them ail, 
when witness was cited as a haver ; on which he delivered up every letter and 
paper he had relative to the Dundonnell family since the year 1801. Shown 
some excerpts from letters in his possession, from the old laird and witness, 
tending to show the imbecility of KenneUi Mackenzie ; identifies them as 
partly in his handwriting. Witness produced every letter he had. Witness 
here took out a number of letters from a bag which he brought with him, and 
said they had not been given in in process. Mr Sheppard had the privilege of 
reading any of these letters, after he had paid account due to witness. 

By Mr Cockburn. — On getting the citation as a haver of these letters, wit* 
ness made a very minute search, and went before the Sherifi> and produced 
the paper marked " Excerpts/ with the rest of the papers. It is witness's 
opimon that none of the papers or letters he produced contained any thing to 
instruct Kenneth's imbecilitv. It was an account for trouble and expense he 
had been put to in making toe search, that he wanted payment of from Mr 
Sheppard Wore he would deliver up these papers. 

Mr Hat Mackenzie of Newhall and Cromarty.»-Part of witness's estate 
marches with the estate of Dundonnell. ' Knew the late Kenneth. Was twice 
at Dundonnell, he thinks in 1825 ; two days at one time, and a day and a half 
at another. Had several conversations vdth Kenneth, and, so far as witness 
saw, he would never have considered him an idiot. Never heard that he was 
an idiot till after his death. Never saw any thing to evince a deficiency of men- 
tal capacity. Shown two letters^ and id^itifies them as having been written 
to Kenneth. First written on 12th April, 1825^ and read. In that letter wit* 
ness agreed to let Kenneth a farm. Settled that bargain, and arranged that 
matter with Kenneth as a man fit to manage his own affairs. Dundonnell 
had no assistance. Second letter, dated 8th May, 1825. Colonel Oswald of 
Dunnikier went with witness to Dundonnell on the occasion of last visit. 
Bemaiped for about two days. Does not think there was any other gentleman 
&ere at the time. Kenneth sat at table with them, and dm not behave like 
a man of imbecility of mind. He was very gentlemanly in his manncrs-^par-i 
ticularly so ; he was also particularly attentive and neat in his dn 
more so than witness ever saw any man of his size to be. There w j 
one occasion at harvest-home. It was held in a bam. Kenneth {MHIeJl the 
whole night Was treated with the greatest respect by his servants. They 
did hot laugh at him, nor play tricks upon him. 

Colonel Oswald of Dunnilaer remembers of being with Mr Hay Mac* 
kenzie at Dundonnell, in 1825. Dined with Kenneth, and spent the whole 
evening with him. He behaved most hospitably and correctly. He was a 
yerj large man ; was not particularly struck with any deficiency in his conver- 
sation. Did not attend tne ball in the evening. Servants treated him with 
respect. Saw no want of respect. 

Deposition of Mrs Mackenzie, sister of the late Lord Seaforth, relative to 
ihe time that Kenneth lived in the Rev. Neil Kennedy's house in Aberdeen^ 
was then read. She saw him frequently ; he was the companion of her sons, 
|ind was just like other schoolboys. Saw no deficiency ; just like other boys ; 
was verv handsome ; considered him perfectly wise and sound in his mind* 
Kennetn did not consider himself a smart, clever boy ; does not think he 
yrould make a disboAOur»bl9 CQimexipn^ but d<^ not knpw what « boy would 
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do when tempted by a woomb. Fw t(m betta% die h#d eeen twenty wmne. 
Would bave no hesitation to transact bnaineu with bim like any body else. 

Mr John Gumming is a writer in Dingwall. Was agent in Dingwall for 
the late Kenneth Mackenzie, for RosftMdiire, from 1817 tul 1881 ; had a good 
deal of correspondence about his business with vtrious people; saw Kenneth 
three or four times ; and was in company with him often ; spent an even* 
ing with him at Dundonnell ; had conversations with him on Tarions matters ; 
bad occasion to speak to bim on the subject of a sequestration against one of 
his tenants ; considered him a plain country ^ntleman. From what he saw 
of him, conceifed him capable of managing his own affairs ; baa no reeolke- 
tion of any reports that hd was an idiot. 

By Solicitor-GeneraL«-*Never heard he was a weak-minded man till after 
he was dead ; had several letters from Kenneth, and belieres they were writ- 
ten by Mrs Mackenzie ; never saw either of them write, but the letter and the 
signature are diffisrent. 

Mr Cambeon was a derk in the office of Mr John Cameron, who was 
factor on the estate of Dundonnell for some time ; was sent to Dundonnell to 
assist in collecting the rents of the tenants ; went first in 18S5 with Mr Ca« 
meron ; was there on four occasions previous to Kenneth's death ; resided at 
Dundonnell for a week at a time. Kenneth used to be present on receiving 
the rents from tenants and the ground officer. Kenneth attended to give in« 
formation. Witness wrote the receipts, and Kenneth signed them and received 
the money. Kenneth appeared to understand his business, and did it perfectly 
well. 

By Mr Robertsoiw— Witness does not know how old he is. He is not SO, 
but upwards of SO. He thinks he is 85. 

By Mr Rutherford.— Knows that a process was carried on in ihe conrt of 
Dingwdl betwixt Fraser; a fox-hunter, and Kenneth. Has reason to know 
that there was a reference to the oath of Kenneth in that process. Kenneth 
often asked witness, when at Dundonnell, about the state of his processes con* 
ducted by his master, and appeared to understand the account he received. 

Thomas Mackenzie Pateeson knew the late Kenneth Mackenzie of 
Dundonnell. Was acquainted with him in 1807 or 1808, when he was derk 
in Mr Mackenzie the banker's office in Inverness, after he came from Aber^ 
deen ; witness was about a year a derk in the same office. They both lived 
in Mr Mackenzie's house ; both slept in the same room, sometimes in the same 
bed. Kenneth did not appear to be a simpleton ; but he was verv idle and 
fond of dress. Did not attend much to busmess. Mr Mackenzie the banker 
entertained much companv ; saw him after be went into the Invemess-shire 
militia, in 1814 or 1815 ; had some transactions with him at that time regard* 
ing the letting of a house. Witness let him his lodging in Inverness, from 
Whitsunday 1814 to Whitsunday 1815, when witness had a factory in the 
Lewis.. ^(^ not recollect whether he transacted this business with him alone. 
Had MNflpash advances with Kenneth at that time, and thought he was deal- 
ing in a rational manner. He paid witness bade those sums he borrowed. 
After he went to Seabauk he kept a deal of company. Several respectable 
people were there. Witness was at a ball which he gave, and he behaved like 
any sensible man that gives a ball: he was treated with respect by the oom« 
pany. Kenneth was not at Dundonnell any time witness was there. 
. Mr Williamson, upholsterer in Inverness, has been in Inverness for 
thirty-three years. Is convener of trades. Knew the late Kenneth Mackenzie 
when he resided at Seabank, near Inverness, in 1815. Furnished that house 
bv Kennedi's personal order. His«whole account came at last to be upwards 
01 L.600. Received all the directions from Kenneth himsdf. Never disco* 
vered any incapadty in Kenneth; thought him perfectlycompetent to manage 
his own affairs ; he seemed fond of a good bargain. When he first b^n to 
deal w^jh Kenneth, he came to witness s nremiaes, and gave him the nrindpal 
order, ^^eated him the same as any other customer. Never heard any re« 
ports that he was of imbecile mind till after his settlements came out. 

By Solidtor-GeneraL— Does not remember whether Major Monro of Poyntz* 
^dd was with him when be gave thc9^ orders* Witness was paid first iKioount 
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Sf Mr Maebeaoi And leooiid by Mr Maetndrew of InTemess. 1!1ie araouit of 
e irst eeeouQt wu L.466; it was incurred from October 1815 till October 
1^16^ and it was paid in Octob^ 1817. Does not recollect what was the 
amount randered, but thinlu it was the same amount as paid. 

PsTBa M'iNTTaE was riiepherd in Dundonnell for sixteen years. Was 
acquainted with Koinetb ; was with him for six years. Kenneth looked after 
ih% farms himself. Witness had the charge of about 600 sheep ; received his 
orders from Kenneth ; he superintended witness at shearing; time; and he re« 
cAred ordws from Kenneth to sell the sheep. He alao superintended the shear* • 
era in harvest timob Has seen Kenneth settle with the tenants at the time of re* 
ceivinff the rents^ but he had also a factor with him. There was always plenty 
of wmrik going on about the Mains, and Kenneth looked after the works him* 
selfi but he luso had a grieve. Bemembers the servant Campbell. Kenneth 
saemad pleased with him in witness's time. Witness left Dundonnell in 1824, 
Kenneth never asked him to speak to Campbell tq remain in his service. Has 
heard Kenneth speak of his orother Thomas; has heard him speak of him 
rather in displeasurei as theie were several matters occurred between them. 

The Sdieitor-General.— Witness was told that these matters related to 
money. Remembers, when Thomas was at Dundonnell, taking some manage* 
ikient in Kenneth's absence. When he was about to leave Dundonnell in June 
18S4, had some con venation with Thomas on the subject, who wished him to 
remain as his brother Kenneth was absent, but was not dismissed. Witness 
Wasdisnussed some time ago from the police establishment in Edinburgh ; was 
afterwards a chainnan^ and has since been re-admitted to the Police. Applied 
to upwards of twenty gentlemen to mable him to get back. Mr Macbean, as 
Commissioner of Pouce, applied for him, and Mr Roy knew of it Thinks he 
was in the 10th ward, but is not sure. 

Captain Walker is in the In vemess* shire militia. Was there when the 
late Kenneth Maekenne was in the regiment; was acquainted with him. 
Witness was adjutant at the time. Kenneth was a tolerable officer; was rather 
indolent, and very fat. He did the ordinary duties of the regiment, and at* 
tended the mess regularly like other officers, and was always treated with re* 
speot. Kenneth was sent to Fort-Geoige in 1815, in command of a detachment, 
consisting of one captain, three subaltern officers, four sergeants, four corporals, 
one fifer and drummer, and fifty privates. The detachment was sent iron In* 
vamess under the command of Captain Gordon till it came to Forres, when 
Captain Mackenaie to6k the command of it. Remembers of the regiment 
bmng at PortRnou(h ; Captain Mackenzie went mudi into company there. Re* 
members a court-martial on Captain Mackenzie; Major Home was the prose* 
eutor ; it was held on the 14th June 18H* Witness was examined as a witness, 
and Captain Mackenzie was most honourably acquitted. There was entry 
made to that efibct in the Orderly Book. That entry was read, by which it 
a^ieared that Captain Mackenzie was arraigned for giving a ball oQuAe even* 
ingof the 9d June 1814; for not discontinuing the dancing whenlifffed t^ 
his superior officer, Mfl^jor Home ; and for telung a He, denying that he had 
received the letter desiring him to put a stop to tne ball. 

FiXamination resumed.-*-Captain Mackenzie had a man of business to assist 
him in oonducting his defence. Does not know that Captain Mackenzie ever 
sat upon any court-martial. 

By Solicitor-General.— -Captain Mackenzie conducted hlms^ 13ce an officer 
and a gentleman, and that was all the communication he had with him. So far 
as witness had an opporttinity of knowing, he did not appear to be a man of 
weak mind. 

^NE AS Fa tcoNEB rcsides at Blaekhill, near Nairne. Was once surveyor 
ef taxes in the county of Ross, in the district where Dundonnell is situated* 
Went to Dundonnell on the 90th of August 1821. Remained all night. Dun* 
donnell was there. Was there again in the August in the following y^ar, and 
remained four days. Did official business second time. It being m a very 
distant part of the county, ^he people could not get reKef easily when over- 
Aarged, and witness was authonzed to take the oadis of such as wanted raBef. 
llkottaa Madmaif piopoied to witnm to send Botioe to Ae peo^e on the 8d^ 



to eome and W 0woHi^ and vdieved, when an OTerchafga took ptaee^ ill i^hkk 
Kenneth eoneumd. On the 4th and 5th^ peoi^e were sworn before the two 
brothers. Kenneth took little interferenoe, or tronble, in what was doing, 
though he appeared to understand it. Thomas administered the oath. In 
witness's opinion^ Kenneth was by no means an idiot. He was yery hx, and 
would not do muoh^ but never considered him a man incapable of managing 
his aflliirs. He was by no means a fool. He made a remark^ in one instance, 
of being oyercharged for a factor, for he had very little use for a factor* He 
•eame there only once or twice a^year, and even then, was of little use to him. 

By Soliottor*GeneraL—- Witness resigned, but was not dismissed his situa* 
tion. It was in consequende of indisposition ; his business fell behind when 
he was ill, and he was recommended to resign. He had no rupture with the 
tax-oflBce. 

Thomas Munbo, a pensioner on Chelsea Hospital, and a sehodmasler in 
Aberdeen, was pay- sergeant, from first to last, to Captain Mackensie, in the In- 
verness-shire militia. SetUed accounts from time to time with the captain, 
and received money from him. Had a r^;ular pay-bill examined weekly by 
him before he signed. He was treated with respect by his men as an officer 
and a gentleman. The men did not hate him $ they loved him. 

By Solicitor-General.— Showed him the weekly ^y-bill of the oompany. 

Mr Feaser of Inchcoulter wu acquainted with the late Dundonnell* 
First saw him at a Northern Meeting. Became acquainted with him in 1817. 
Thought of standing for the county at that time. Saw him only once again. 
Conversed with him about the election. There was not the least indication 
of a deficiency of intellect. He appeared dressed like other gentlemen. Mo- 
ney was paid by the house witness is connected with, and by his orders, to 
Mr Mackenzie of Dundonnell. Shown several letters ; proves them as his. 
Dundonnell supported him in his canvass. Only heard lately a report of Dun« 
donnell being a weak-minded man ; but, in witness's opinion, he was a man 
of ordinary capacity, and quite competent to manage his own affiiirs. He at* 
tended a county meeting, and voted for witness. 

William Sinclair was grieve at Dundonnell, under the late laird. Went 
in 1819, and remained seven and a half years. His business was farming 
work. Under Dundonnell, took diarge of Mains farm. Was doing every thing 
by his order. It was Dundonnell himself that gave orders. Has seen Dun« 
donnell riding over the estate on horseback* He did so frequently, and at" 
tended to the shearing and harvest. All witness did was by orders of the Unrd 
himself, whom he obeyed like any other master. Some improvements were 
made while witness was grieve, and Dundonnell appeared to understand his 
own business. Never thought Dundonnell a fool. He was treated like a gen« 
tieman by his servants. DundonneU was a pious man, and ordered his ser^ 
vants to be catediised. Has heard them mieeheeied by the cateeheeser. 

By Solicitor-General.— Mrs Mackenzie never gave any directions abcmt the 
farm. Does not know whether Mrs Mackenzie kg[»t the farm accounts. Dun-* 
donnell sometimes slept by the fireside in his kitcnen. 

Re-examined.— Dundonnell himself paid the servants' wages, and witness got 
money when he required it, from the laird. 

Muano Morrtsom lives in Argylcshire, and was formerly in the Commis* 
sariat. Knew the family of Dundonnell. Was bom in we padsh of Gair- 
loch, near Dundonnell. Was frequently in the house when Kenneth and his 
brodier were bovs. Met the late Dundonneli at Portsmouth, and was almost 
every day with him. Never thought him a fool or simpleton. Saw no great 
difference in the family. Knows no reason why he should have hesitated to 
do business with Dunaonneli, had occasion served. 

James Dicksok is a nurseryman in Inverness, where he has been in busi-* 
ness since 1823. Has seen the fate Dundonnell in the nursery in 1894 or 1625. 
Saw him there twice. He came to order plants, and spoke about the selection 
he wished, and the soils proper for them. Seemed to talk with as mudi rea* 
Bonableness as any other person. 

By Solicitor-General.— His broker was with Mr Roy as a clerk. 

BaiUc RoBEST Smith caniea on btttfeessin InTemesS; and Utss on Vk 
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own property of Delmore. Was acquflinMd with the late pundonndl^ nvho 
eame freqaenthr to witness's shop to order things. He dealt in linen and wool- 
len drapery. Dundonnell's transactions with witness amounted to upwards of 
L.700> from 1815 to 1884. Dundonnell himself paid witness money. Thought 
him a man perfectly capable of managing his own affairs. 

By Solicitor«Greneral.-rM^or Monro of Foyntzfield was occasionally in his 
shop with Kenneth; but not often. Pealt with him as with, any other cus- 
tomer. 

Solidtor-Genera].— '^ Suppose I was in your shop the other day^ and made 
some pnrchasea— do you think you could judge from that whether or not I was 
capable of managing my own affidrs ?"•— Witness. ^^ It was not my business to 
enquire." 

Re-examined.— 'Certainly did not consider him as a fool because Poyntzfield. 
was with him. 

Neil Maclean Is a land-surveyor, and went to Dundonnell in May 
1819, and for four or five days in 1824. He was employed by Mr Macken- 
aie's trustees to make a survey of some lands preparatory to a sale. Had some 
conversation with Kenneth about that part of his estate, ^enneth appeared 
to witness to be too sanguine as to the price he should receive for the lands. 
Th^y had some general conversation. Witness certainly thought him suffi- 
ciently versed in his own afiairs. Saw Mrs Mackenzie at that time. They 
appeared to be happy. Witness dined at Dundonnell for the four days he 
was there, and witness observed nothing particular in Kenneth's behaviour. 
He behaved like any other country gentkman. 

By Solicitor-General. — Thomas was at Dundonnell at the time, and witness 
thought that he and Kenneth lived cordially together. 

Miss Mackenzie knew the late Kenneth Mackenzie. Witness believes 
that she is a relation to that family. Remembers of paying a visit to Dun- 
donnell, which lasted for a considerable time, die winter before his death. He 
and Mrs Mackenzie appeared to be living perfectly happy together. Kenneth 
conversed with witness in a very rational manner. Did not know him before. 
Never heard before she went that he was an idiot. Does not recollect that 
Kenneth wd any thing about Mr Jloy. 

Dr Hugh Mair is a son of Colonel Mair, governor of Fort-George, and 
is a doctor of medicine, and a member of the College of Physicians in London. 
Knew the late Kenneth Mackenzie slightly, after his marriage at Seabank. 
Went with Mr Roy to Dundonnell in 1819, in the shooting season. Was 
there again in the autumn of 1821. Was there a week the first time, and 
three weeks the second. There were also three officers there from Fort-Greorge, 
the second time. Captain Enfflidi, ColondL Burgoyne, and another. Saw Ken« 
neth every day ; dined with nim every day. He spoke very rationally, like 
anj other man. It never struck him that he was mcapable of conversation. 
Witness remembers them speaking about the Queen's. tried ; Kenne^had an 
opinion of his own, and defended it like any other man. He appeareojike one 
who had read the proceedings. He has certainly seen him read the newspa- 
pers more than once. He talked of many adventures of his own life, and 
mentioned being in the army. Kenneth and the witness diffisred in opinion 
regarding the Queen's discussion. A foster-sister of the name of Aby was un- 
well at the time, and Kenneth was very anxious that witness should attend 
her. She was in labour at the time ; but the witness did not wish to attend 
her, for he had just come off the shooting, and it was not in his line of practice. 
Kenneth was very anxious that he should, and at hit urgent solicitation he 
did so. Saw letters fVequently arrive for Kenneth ; has seen him read them. 
He has walked with witness as far as the level ground, when he pointed out 
the best place for birds to witness. Has been in Uie garden with Kenneth. He 
appeared to be particularly well acquainted with his tenants, and he gave wit- 
ness accounts of various incidents of the lives of many of them which he thought 
amusing, and which witness found to be so. Witness thought him a man perfect- 
ly rational, and he appeared to be treated vrith great respect. Had conversations 
with him in September 1821, relative to Thomas, with whgim he appeared to 
be 09 very bad ternu* Ohoerved » seryaot of Uio nape of Campbell at D^u^ 
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doonell^ of whom Kennoth fireqoently spoke in tennt of rery high mvdbs- 
tion to witness^ who thought that his wages were exorbitant ; but i^nneth 
said he was such a valuable servant, he thought the wages were no more than 
he deserved. Heard the reports before he went to DundonneU, that Kenneth 
was a fool ; but after being there he found that he was the very reverse. He 
came away with the impression which he has stated in his evidence. 

By the Solicitor-General.»-Witnes8's family has been for twenty years inti- 
mate with Mr Roy's. Witness is about thirty-fonr years of age» Mr Roy 
was not at Dandonnell in 1821, when he was there. ' 

Dr Robertson resides in Aberdeenshire. Was acquainted with the late 
Kenneth Mackenzie intimately. Knew him first in 1815^ in Inverneu; for 
several weeks resided in the same lodgings, dined together almost daily ; visit- 
ed him afterwards at Seabank ; and was on one occasion along with company 
there. Witness considered him a very respectable genUeman ; and such as 
the generality of plain sensible country gentlemen in Ross-shire. He appear- 
ed to understand perfectly well what he spoke about. He talked on a variety 
of subjects, and never spoke like a fool or an idiot, but like a man of ordinary 
sense. Saw him afterwards at Dundonnell either in 1817 or 1818, when he 
prescribed for himprofessionsllv. Saw him afterwards in Tain at the time 
of the contested election ; met nim again some time after 1821, and thinks it 
was in 1823 ; but cannot be positive. Had not the least doubt of his capacity 
or understanding ; never thought he could not manage his own affairs, and 
would have had no hesitation in transacting any business with him. He spoke 
to witness with regret respecting his brother Thomas's conduct towards him- 
self. He complained of some dispute with Thomas rdative to the family afiairs. 
From his conversations with witness, he would liot have expected that Ken- 
neth would have made any settlement favourable to his brother. Witness 
never heard till recently that Kenneth was a man incapable of managing his 
own afiairs. 

By Solicitor* GeneraL— Never saw fowls in Kenneth's lodgings in Inverness. 
There was a good many at Dundonnell. 

Simon Maclean was acquainted with the late Kenneth Mackenzie. 
Knew him when ho was a young man ; was a tenant on the Dundonnell estate ; 
about thirty years ago came to possess the farm, and is there still. Was there 
during all Kenneth's time, and saw him occasionally ; has paid his rent twice 
to Kenneth, and paid him first L.3, and afterwards other L.3 ; naid those sums 
into his own hand ,- there were several other small tenants on the estate. Ken- 
neth talked very little to witness about his farm ; but witness never found him 
-otherwise than a sensible man ; has heard him speak of his brother^ i^nd never 
heard him say one word amiss about him. 

- Captain Kenneth Macpon a ld knew the late Kenneth Macke&sie; got 
acquainted with him at Fort-George ; he was there commanding a detachment 
of the Invemesfr-shire militia, and they messed together every dsy from No- 
vember till April. Saw Kenneth perform his military duties, and conceived 
that he performed them in. every point ; he was very attentive to his duties ; 
when the weather admitted he went to parade twice a* day. His capacity, 
witness thinks, was sufficient for his duties und his rank. He conceives that 
his understanding was equal to that of most of officers ; was at Dundonnell 
after that more than once, in 1817 and 1818 ; was fourteen days there the first 
time and a month the last ; had some conversation with Kenneth, both before 
and after he went to Dundonnell, relative to his brother, when he complained 
of his brother, and said he was the occasion of the last outcast be ever had with 
his father ; he said also that his mother and brother wished to get a deathbed 
settlement from his father to his prqudice. Does not recollect if he said any 
thing else about Thomas. Kenneth spoke also of Campbell, and h|id a very 
high opinion of him. Witness concieived him to be an excellent, attentive, 
and obedient servant. He always attended table when witness was there. 

Mr Laino is sole rendent factor on the estate of Cromarty, and has been 
so for several years. Part of t^ Cromarty lands march with Dundonnell ; 
saw the late Kenneth Mackenzie on several occasions | was a( Dundonnell at 
one time for two days ; has had ponvfiHRfttioikS with K^m^tb^ Jtnd done hMO^iB 
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htda^, ike oonwwtiw rektiye to tbU leaae took piaat at bb bouse at D«i». 
doB&dl. Kenneth appealed to be a vmb eapaWa « waneging hie own affiurs, 
and witneis wimld bare had no heeitatkm in tramacdug any buaiiioae with 
bbn. Shown a letter, dated 30th March* 18S6, to DoodonneU; wkneeepxoyos 
it to hare boon written by himtelf. When be wrote that letter, he moot aa- 
anredhr thonapbt that the peiaon to whooi it wiaaddraieed, was fully capable 
of nnderitaading ita oantents. 

The Key. Mr Roes haa'the Govemment Choreh at UIlapooL Knew the 
late Dundonndl ; baa been at DundonneU-House ; his fint Tisit was in 1919, 
and heetaidonly a km beuit ; law DnndonneU ; went back thxieeor £inir yeafs 
allcrwaids, sBid staid a couple of nighbi ; made a third tisit in 1886, atortly 
bttfiore Dondonndi's death, abont half a vear prenoua to that event; httd a 
good deal of confcnMitioo with Dnndonndl, to whom he telked as to any body 

eke; he was a man euiable of eonyersii^; found that he understood Um doo- 
trines and principles of the Christian religKm wdl, and was much pleased with 
his eonTctsatkin on that suly ect towards the latter aid of his lifisb Wonid have 
had no heaitatiott in admitting him to the eommanion*Uble. 

By SoUeitor^Geneial^— Ho was in a state of mediocrity of mind, but not 
imbecile. 

A discussion here took plane in refenenee to the efiect of medical certificates, 
and an objeetioa was taken that a fjarticolar witness ought to have been 
branght up personally, bnt the objection waa ultimately overruled, and the 
deposition read-**»it was that of Alexander Andersouy £sq.,iate banktf» Im* 
vemess* 

An inventory of certain documents waa then given i^ and this dosed the 
for the defender. 



Friday^^The Court met this day, pursuant to adjournment, when the Soli»t 
ehor-General proceeded to reply for the punoeEw 

'' Mt Loans, jlkd GsviXBiutK or tme Jvrt, 

" In undertaking the oondusion of thia oase, which baa devolved upon, me, I 
am chiefly uphdd by a conscioasness of the uprightness of the pursuer's cause ; 
and the unremitttng attention and assiduity which you have bestowed upon 
the evidence, for which I wiU: not pa^ you any compliment, as you are here 
under the deep, solemn, and serious umpression of a sacred oath, whioh binds 
you to bring to the disduoge of your duty aU the integrity, eautlon, and re- 
mmeibility which yoi» Intelligence and oath impose. Most truly and en»- 
pnatically you have been told by him, who personates the venemble form and 
vigour of tnii Conrt, and whose labours we all regard with lespeiA and affec- 
tionate attention, that until you hear the whole caac^ the time for deoiaioa 
is not fully arrived. If the case of the defender has made any other itUn 
pression on your minds thm to satisfy you of the fiaud of the oase, and to 
rivet on your minds the contrivance and knavery wMch have been practised, 
you will leel that the interval that has elapsed since you heard the evidenced 
the pursuer, only shows mors the wisdom and propriety of that fotm of proceed- 
ing, whidi now entitles me ta put in contrsst before vou both sides of me case. 

** An ostentetious charge was made by the defenoer's counsel calling upon 
^on to fling away all prejudice ; to go upon atrict legal eridence ; to listen to no 
mcinuations ; to weigh the character of the witnesses ; and to decide according 
to the evidence. I am surprised that such a charge was brought ibrwsrd in this 
manner by so experienced a counsel, and which I can account for only from a 
latent consciousness that the case would break down under his ^set. As to the 
host of witnesses whom the pursuer brought btfore yon, men of the highest 
character snd remctability, you were told to disrMard them all :*^' they are all 
from Ross-shire, was one of the expressions of the learned counaeL There is, he 
said, a universal oonfederacy there to cut down the will of a man whose un« 
derstendlng was never questioned till tbi^action was raised,— they are all 
leagued to^sdier, and combined to deftat the ends of justice, and to o ppr s ss 
poor Mr Roy, Thers baa been little evidence addnoed to prove this eoUrasr* 



diniuy ail^tiMi. Thmig^ tytisode hat faeeii adopted noir to loU d^ par* 
poM8 of tlw dtfender^ whal it his staft«ineBt put om the vraatd? It it thu>«-« 
that alduNigb tome of the loiTett rabUe did Te&tuie on bwlett outrtget, ytt 
the whole tenantry iti^eted the motiTetj appioTed of the priiMipleay and 
acquietced in the arrangement, as an aet of jnttice done to the yonnger faEo^ 
th^ for a reatonable cante of offinice. If the tenantry on the estate were ta* 
tiafied with the exduaion of the lawful heir^ and approved of that tettleuientv 
how idle to talk of the combination of the reat of Boat thire i It it now nm 
sorted to at the only meant in attempting to ditertdft thote witneitet whoae 
testimony we have to oontider. 

*' "What it the next thing that hat been impreated on you ? Yon have 
been teld that thit estate of Dundonneli hat been a pontive loat to Mr Roy ; 
and you have heard a parade of flguret and detailt, while not one partide 
€£ evidenee haa been addueed in order to latitfy you that Mr Roy is eneuuM 
bered by this tttceeaiion^ and that he is a positive loser by what he ia 
struggling so hard to gain. Has there been any proof given to you of the 
application of the money for whidi the farma were sold^ even before the 
death of Dundonneli, or since? The debt of L.6000 to Davidson is not 
paid off, and it due yet. Where u thit money ? Then you weee told that it 
-was a serioua question with Roy, whether he would give up the estate to the 
rightful heir ; but my learned friend was obliged to atop short here ; Oh i saj« 
he, he could not have done thi^ for oth^ parties were intereated in the deed. 
But I can tell you that the trustees would not have prevented Mr Roy to settle 
it. Mr Robert Roy himsdf was a 'Hne fua non' trustee; Mr Adams, Captain 
Campbell, Mr Mackenzie of Stri^hgarve, Mr Anderson, &c.— these are the 
parties, whose disintereated opiniona and feelinga on the aubjeet an said to have 
prevented Mr Roy from doing so. I oannot help saying, that the choice and 
selection of the trustees is something extraordinary. If Thomas Mackensie 
had r^idered himself obnoxious to his brother, if his bad conduct had brought 
upon himself this exoiuaion, if Keoneth was looked up to in the county of 
Ross^shire^ was there no friend of the family, no old and well-known country 
gentleman, to whom the defender could have applied to countenance and sup« 
port what he pretaidt to have been known, and felt to be the jnat retribution 
on the unfeeling conduot of the other party ? The fiither q£ the two Adams', 
Roy's uncle, the father of the only Maekenaie called here at all, and of whom 
the testator knew so little that his irst name is left a blank in the settlement, 
and the othere^these are the traateee to csrry what all the county at the time 
felt and knew, according tp my learned friend, to he a just disinheiitanee of 
his brother 1 You cannot be humbugged by suph nostente. 

^ Robert Roy dingt to thit settlement at the haaard of fame and eharaoter. 
Now the question you have to try is, whether these deeda are not the acu and 
the deeds el the kte Mr Kenneth Mackeniie ? I am at iaaue with my learned 
friend as to the general nature of the queation. He told you, that in trying the 
validity ef the settlement, all that you had to consider, was simply whether 
Kenneth was capable of having natural affiKtien-nwhether he was capable ef 
preferring one and dialikxng another ; and tikiU tbia was the measure of intellect 
necessary fbr such a purpose. I dispute that doctrine as not supported by any 
thing ia the law of Scotland, as repugnant to sound sense and reason, abhorrent 
to the nature and principles of man, nay, degrading him to the level of a brute, 
and dangerous to the interest of society. The man who makea his deed must 
have ' a sound and disposing mind.' Wnat doea this imply ? Does it imply pre- 
dilection fbr one oliject over another, which even the lower animals exhibit ^ I 
say that the man muat judge of the rationality of what he does^'ebe he is not 
of a sound mind. He must know what is the nature of the amngenent and 
settlement of the property ; he must know what it is that he haa done, and 
judge of its fitness, rationality, and propriety. He must.be of aoimd undef- 
standing, capable of acting, discourung rationally, fit to manage and tranaaet 
his affiiirs with ordinary prudence and intelligence* But there is aomething, 
and indeed a great deal mere, that is also neoesaavy ; and the defender'a case 
It^t suggested a point whichl wish to bring under the moat^partienliur consi- 
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deimtkMi of ih% OMttt Hie miAii'matt know tbe import 'of what is oontained 

in the deed whidi he dees execute ;■ and tbe question isj was he 'ca|»able of > 

knowing the import of that deed which he did sign ? This will be fbiind par« i 

ticularly enlorcea in a judgment in the House of Lords^ and in a subsequent 

case in the Second Division. Each case is to be ju^ed according to its eir« 

eumstances ; and here it must be prored that Kenneth knew the extent of his ! 

own act ; the extent of die powers that he intended to giye to Mr Roy ; and not | 

only that he was called sane^ but that he understood what he meant to be ! 

given. You vrill flad that this ia a most important part in this case^ although j 

a most simple one. I shall show you beyond the possibility of contradiction^ i 

unless YOU beheve the testimony of a man upon which I am mistaken if you I 

will rely ^—unless you will surrender your judgment to one whose character 

stands or falls by this transaction^«-I shall satisfy you that there is the clearest 

proof in his handwritings cutting down and destroying his testimony here^ 

that this poor unfortunate man knew not the powers to be bestowed upon Mr 

Rot, and knew not the extent of diat which was ^ven to the Roys. If you ' 

shsil find that the written instructions do not contain the most important tmng 

in the will^ but on the contrary exclude it« will you believe that that was the 

deed of the man ? or was it not crsit and contrivance that brought it about ?, 

*' It has been said that the presumption is in favour of the deed. So it is *; 
but when you oome to the fact that the whcde subieouent preparations were 
made by interested persons^ not under control of any tdnd, if you see that the 
first intimations of the scheme came out of the hands and out of the mouth 
of the person to be benefited^ if all deposded on his integrity^ what presump- 
tion then would there be in fiivour of the transaction ? The fkct is^ that the 
person benefited by such a settlement must remove euapicion by clear proof; 
and this waa said by one who had decided more causes of this description than 
any judge in Europe. Although I admit that the presumption is in favour of 
the deed, the moment that Roy's conduct in ihe whole transaction is tdken into 
oonsidenticn, the presumption is altered^ and he must prove that no suspicion 
exists.^ I vrill have occasion to point out to you» that Roy said he had received 
these instructions in the handwriting of Dnndonnell ; but it must be obser- 
ved, that they are first seen in his own handwriting. Remember, that he has 
been proved, by his own evkknoe, to have been [nreaent on a visit at the pre- 
pantion of the dieeds in August 1B20, and that he even suggested alterations 
in one part of them, aa to the Ic^gades. Tou vnll find how important this dr- 
cumatanoe ia in this case. But Roy, we are tidd, vras not in the room when 
Macandrew, the agept acting under Mr Kenneth, or rather under Mn Mac- 
kenade and Roy, was present ; but he vras .present at the praparation of these 
instructions. The deed waa to have been megtaied from Mr Macbean's BcroU, 
but then it came out prepared differently nom Mr Macbean's scroll. 

'^ My learned ftiend and I are «t issue in one point In regard to fiicts. He 
stated to you, in worda vrfaich came from him with so much force, while 
his lips seemed touched with fire, that there never waa such an extraordi- 
nary case as the present He said that this notion of incapacity was the 
pure invenlwn of my client; and that no one had heard a whisper of the 
incapacity of the man before his death ; and you were to coosider t^ as the 
universal belief. Did not the defender's most important witness, the only 
man competent to speak on the subjeet-^Dr Mair, whose family was brought 
up with that of Roy— -did not he tdd.you, that bellne 1919 he was commonly 
reputed a fool ? One single fact, like that from the defender's own witnesses, 
will show you the real nature of the case. Did not Mr Cunkming tell vou, that 
he waa decidedly a man below par ? The nature of the question wiiich you 
have to try is not whether, if the paper of inatructions had been explained by 
any impartial man, Dnndonnell was capahle of taking it up, bit by bit, and thai 
putting it together. The issue is this : was he capwe of composiiig and ori- 
ginating that paper <tf inatructions ? What has Roy stated in defence ? What 
IS recorded in those memorable letten, written, as has been prov^ by his own 
witnesses, expresslv for the purpose of evidence in the ooming trial ? In his 
defimoe, he says, that it was in the course of his first viat.to Dundonneiyn 
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ISl^; that Dandonn^ pntinto ltui.htndi a wrttteti ndte of iaatruolionsi whi^di. 
he was dif^cted to transmit to Mr ^Qeas Macbean :^- i 

' It was in the course of that first ynmt, in 1819, that Dundonnell put into 
the defender's hand a written note of instnvtions, which he directed him to 
transmit to Mr ^neas Macbean, then his agent, containing the heads of a 
settlement of his estate in entail, in favour of the heirs of the marriage, then 
of the defender and other heirs substitute, luider burden of his wife's liferent, 
and certain legacies and provisions/ 

''.Then he tells you that at .that time Dundoimell tolcU^im his resolution. 
Listen to another part of his defence :— 

' From grtot aversion to address a stranger on the subject of his settlements, 
as to which he had made up his own mind without consulting any body, he^ 
had neyer written to.Mr Stuart. . In August 18S0, Mr Macandrew was again 
at Dundonnell. Upon that occasion, Mr Mackenzie resumed the subject of 
his settlement ; ana having made some, alterations, particularly with xesgect 
to the legacies, he executed a r^(ular minute of instructions, dated the 17th 
of August, 1820 ; which minute, and a relative letter, he delivered to Mr. 
Macandrew, desiring him to get back the former scro)), and to have the deeds' 
imnaediately extendi and executed, in terms of these last instructions. Mr. 
Macandrew was again north in December 1820, or January 1821, but he had 
not found leisure, in the meanwhile, to prepare the deeds ; and, in apology to, 
Dundoni^eU, who expressed anxiety on toe subject, he pleaded the multipBcity. 
of his engagements, promised to. extend them immediately on his return to 
.Inverness, and to tr/uismit them with a clerk, for the purpose of execution. 
Dundonnell expressed a desire to delay the execution of the deeds till Mr 
Macandrew himself should come with them ; but it was not till August, 1821, 
that he had any opportunity of returning to that part of the country, when he 
brought with him the d^eds under reduction, which, after being maturely, 
considered by Dundonnell, were executed of the dates mentioned, namely, on 
the 27th and 28th of August, 1821. During all this period, the defender had 
no communication whatever with Mr Macandrew as to the subject of those 
deeds. He never saw the draft of the deeds ; he never saw the deeds them<« 
selves during Dundonnell's life ;-r-he never even, was informed that they were 
actually executed. As soon as the deeds were executed, they were sealed up, 
and placed by Dundonnell in his repositories, where they were found at ms 
death in 1826.' 

" Thisis Uie statement w.hich he has put on.iecord. He may try now to shift 
bis ground,. and say that Dundonnell was able to pidc up ' bit by bit;' but 
this is not the statement that was originally put upon record. But after all,- 
with whom did the unfortunate man consult, and where was the adviser to, 
explain to him ^ bit by bit ?* Roy is the person who gets the instructions ;. 
he is the agent who is piesent, and no other human being. Observe his first 
letter to Mr Macbeap, dated 5th September, 1819 :^. , 

* The subject about which he expresses most anxiety, is his settlements. I 
annex copy of the letter of instructions, written out by himself. I shall, in. 
case of accidents, keep the principal, till I have an opportunity of delivering it 




quite indispensjftble that you, too, should make arrangements for goii^ there 
from Inverness.— I wish that. his letter may sufficiently explain his instruct 
tions. You will observe, Uiat in it I am named after the heirs of his marriage, 
reserving a power to alter. Now, although he is fully determined on exclu<« 
ding Thomas idtogether, yet it is only for the present, and from personal and 
temporary reasons, that he passes by Dr Ross's children. One of them, I am 
confident, will ultimately be his heir ; and "you will require to keep this in view 
in directing the clauses of entail to the heirs afterwards to be named, and also 
in making the clause, reserving power to alter as to the heritage as ample/ as is 
possible. I waited on Dr Ross ; — did his words and acts correspond, no cause 
of offence would subsist between him and Dundonnell; find I am quite san<- 
guii|(| that your preisfence would go far entirely to remove differences. That 
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comideratfoB^ wivd] at Ae laeompkle infcnuitioB nqpiidiag dieiniBHtue «f 
the lettlemently will, I tnut^ indnoe you at onee to Tint your dicnt' 

** Where it that eriginal note of thekgadet, which it itttid thia man cauld 
ewnpote y It hat never jet heen *tecn ! It wwdd YuKwe been abtnid to hsfe 
thown it in itt technical fonn; hot it wat hi the ensiniil written outbyhin- 
idf in the note of inttractienty and it wat the anan a own act and deed ! 9» 
aayt the pumer. Obaerre farther what he layt in the letter of the 19th of 
Febmaryy 1880, in which he reviews the totgect ef hit afiboled piolettatiDnt^ 
and wMdi letter wat tealed up hy Mr Mactndrew to evideaee for the day of 
trial:— 

' I cannot help again apolo^ing to writing yoa on thit tafeject. You 
know wen that with yoortelf it origfaiated, and rmer than that there thonlA 
he a duoice of yon for one inttant tw^eoting me of an interetled view in what 
I have now done, I would jutt add one leqnett to that of entreating yoar in-^ 
atant attention to thit letter, via. that with the exoeption of leaving me a 
tmttee for my favooiite sitter, you weoM cntnrdy ttrue ont my name fiom 
yonr tettlementt* 

"Thit it the itsne between the partiet. The partner eamiot now eteape flwn 
it; he hat recorded it in hit defencei, and it it hoiiH4ogated to the hour of 
triaL The qnettion, then, it, whether tidt paper whidi hat been prediieed, 
eould have been compoted or originated by Dnndomiell ? If yon are satisfied 
Aat he conld not have composed it, doet not the whole tndh of thit case begiD 
ind end with fahdiood ana contrivance? It k vam, is £ict, to say that he 
conld understand the first paper, and that he composed }t. But afterwards (in 
1890) he wat assisted, it seems. Now this won't do h^, because the whole 
eate standt on the truth or falteheod between the parties. Could he have pre- 

Sred or originated that settiement^ If you are satisfied that he could not do 
at, the whole subsequent proceeiiingt are tainted with falsehood or contri* 
Tance. At thit time, (in August 1919,) when thit paper wat taid to have 
been given by DnndonneU to Roy, who wat assisting in protecting Dundonndl 
^en f wat any ditinterested, any impartial adviser there ? any man on whom 
< jury could rely ? Roy and DnndonndUl't wife are the parties concerned, 
and tney alone are about him. Thit paper of inttructiont it taid to be hia 

Sndne compoeition, I beg you to take a note €i it, at one of thoae wri« 
gs that are to be inspect«a by you afterwards. Compare it with the other 
letters of DnndonneU, those beautifol effUsions of his, to prove hn capacity, 
tnd whidi were written when his wife was absent. Compare first the band* 
writiniff of this paper of inttructiont, the competition of it, and the spelling of 
it, wiw those letters whid» were written bv him when his wife wat at hit 
mem ; and recollect the boatt wMch his wm made to Mist GiUandot^ ' that 
the conM write so Hke Kennelli, that no one eould know the dii^nce.^ I do 
not doubt, that upon this Act alone you would almost be able to decide thia 
question. Compare that last line in this letter, which says, ' Make any tugget- 
tions you think adrisable in die scroll, at I shall carefully rerise it' Lo&, in 
riiort, at every one of the letters of Dundonn^ that are {Nroduced, all of which 
tte backed by the wife. At light it opposite to darkness, so ue the terms of that 
Hne different in handwriting from the handwritii^ of any other specimen of 
hit produced. These words, ' I shall carefully rerise it,' are beantifuDy 
written. Compare that with those miserable scrawls which were written wfien 
his wife wat not present Her boast that she could write so like him has not 
been sufficient to prevent detection in a court of justice. Has the defender 
ventured to show tiiis paper to any cne of his witnesses, as the test of the ca«- 
parity of DnndonneU r Hat he ventured to oppose to the opinion of our 
witnesses the opinion of any sin^e man, whetnar he was capable of corn* 
posing and originating this paper of instructions ? If you are satisfied 
that he could not compose these original instructions— that he wat inca- 
pable of originating that settlement, which Roy says originated whoUy with 
nim8elf,-*then you must see that there was contrivance and ft-aud from the 
Tery first, and that it is impossible to place the least reliance on any of the 
subsequent transactions. This becomes of double importance when yon find 
that those letters in which it is stated that thit was the act of DondomeU, 



he wrote withoat MUitaiiee. 'Whmi is the evidence of his cmiftdty as to die 
•oneoetion of tiiis deed ? I admit folly tet he was no^ in the (nrdSnarr sensto 
of ihe teim^ an idiot. This has never been advened by the punner ; mt hia 
aTerment is^ that Dnndounell was not of aonnd nndentanding and disposing 
mind, and that he was net oapable of managing his own afikhs. And again, 
that if these deeds weie signea by him at aU^ Dondomidl knew not the impoit 
and eSeet of what was in tiiem^ snd he taewnot the extent of the power given 
to the par^ faTonied by him. What is <he statement of Mr Roy, who was £• 
much interested in this transaction ? He teUs you, in his defences, that he 
aeaaroely knew Dundonneil previous to his sister's marriage with him, and that 
it was only in the eourse of a sh(Nrt visit to him in autumn 1S19, two yeara 
after, that they could be said tq hare beoome acquainted. Except on this 
aeoBsion, for a few days, they had never petsonally met ; and it was in the 
aourse oi this first visit diat Dnndonnell put into his hand the written note 
of inatniotions by vrhieh the {estate was to be settled in his fkrour. Roy^ a 
stranger almost, on his first visit to Dundonnell, scarcely could be said to be 
aoqn^ted with his brother-in-law before that time. And then, what is done 
in favour oi this stranger, who so eompletely captivates Dundonnell } Why, 
he excludes Thomas ! lliat isaatd to fe nothing. He excludes the innocent 
and unliMrtunate children of Thomas, in favour of this stranger ! He excludes 
Mia Ross and h^ children, who were the objects of his affection ! Is there a 
eaose of quarrel betwixt him and the Rosses proved at all ? Excepting the 
letter of Roy himself, not a single cause has been produced. And yet in favour 
of this man, I>andonneIl not ovXj dirinherits his brother, but he disinherits 
the infant children c^ his own sister, in favour of tbis stranger ! Is this a 
crediMe statement ? It is stated to avoid the allegation of influehce, as if the 
inJiuence of the wife and the incapacity of the roan were not sufficient to ac« 
oount for it. But remember how singmsrly this is contradicted by Mr Mac* 
bean. Mr Macbean told you that Dundonnell was angry at Thomas because 
he had not treated Mrs Ross well ; and yet that very man excludes his sister 
and his sister's unoffending children. He visits the ofiTence of Thomaa not 
only on the head of his sister, but upon his sister's children ! To be sure, 
another explanation of it has been siven by the opposite party— vis. that it 
was better to give Mrs Ross money man the estate of Dundonnell. I suspect 
that there would have been found no hesitation on the part of Mrs Ross lo 
receive the estate. Besides this, there is evidence of a reconciliation having taken 
j^Mjce betwixt the brothers, because Mr Macbean savs that he had understood 
l&at a reconciliation had been brought about, although it broke afterwards. Mr 
Macbean recommended to Kenneth to make a settlement in favour of Thomas^ 
which he did make, and which was Ivin^ in the hands of Mr Macbean^ Mr 
Mackensie says that he took up rootea dislikes when he had any resentments. 
How extraordinary is it then, that they have not proved the smallest aym^« 
tom of hate or resentment in Dundonnell against any human bdng except hia 
own brother ! 

** But farther, says the defender, Dundonnell was a sullen, hard, vindictive 
man. I Itonour the feelings of the defender, who so describes his benefactor, 
and who comes into court to defend that deed, which gratified this sullen, 
hard, and vindictive character ! What proof have you that Dundonnell was 
a sullen, hard, and vindictive man ? Is it because he was shy to Major Brueoi 
who had taken him to task for neglecting his duty ? But then his benevo* 
lenoe seems greatly to have exceeded that of the Member of the London CoU 
lege of Physicians, when he was so anxious to get him to attend at the de- 
livery of Aby Mackenzie, or Robertson, the daughter of his nurse. In the 
history of all this ease, and of all the other cases that I have ever heard of, thia 
preference seems to me almost unexampled. Remember the picture which 
my learned friend gave you of this man. He said that light was not mora 
different from darkness than the case of the pursuer from that of the defender* 
Dundonnell, he said, was skilied more in matters of religion, and understood its 
principles better, than many clergymen of the Church of Scotland* Recollect tha 
picture he gave you as to the manner in which he was occupied in his county^ 
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dittributing jiutioe at the Quarter Sesriona ; and all the Othte ludicrotis assert 
tions that were stated in his beiialf. It will not do now for the pursuer to 
ahift his around ; and should he do so, the whole case would assume a difier* 
eat complexion from that which he would wish to impress upon their minds, 
and would prove that there had been falsehoods in all his statements. 

** I will now call your attention to the defender's allegation^ before going into 
the concoction of the deeds. I will not dwell farther on the statement whidi my 
learned friend has made^ that Dundonnell was yersant in the Holy Scripturesy 
and that he was skilled in expounding them. There was a shepherd brought 
to prove this>— to prove that he catechised the servants; ' No, sir/ said the 
shepherd, 'he ordered the catechiser to do so.' Has the catechiser been 
proved to be dead ; or wh^ was he not called ? Then you will see how cautious 
the shepherd was in giving any opinion on this subject. The pursuer has 
brought two reverend gentlemen of the church of Scotland, who told you that 
they would not have admitted him to the communion table, that he was not 
capable of contracting a marriage, and that they would not have married him. 
' But he was married,' said my. learned friend, * by a clergyman of the church 
of Scotland, with the consent and joy of all his friends T Has this been proved to 
you ? The fact is, that no relation was brought forward to support that statement. 
His brother-in-law was minister of Lochbroom, and there must have been hunM 
dreds to have seen him at his communion table, if it had been a truth that he had 
ever been admitted there. My learned friend did not venture to ask any of the 
witnesses as to this fact. He was present once, we are told, on a Thursday be- 
fore the Sacrament ; but he left his brother-in-law's house on the Friday morn- 
ine immediately after, and did not even stay to hear the communion service. 
Then the paymaster of the regiment, who settled the accounts of the company, 
has never been called. A Chelsea pensioner, who keeps a school in Aberdeen, 
and who had been the pay-sergeant of the company, was called, and he proved 
that he put his name to the weekly bills. Do you think that that man woidd 
tell them that Dundonnell, his captain, was incapable of doing so ? It was 
natural for him, perhaps, to be very cautious in this respect. Then, you will 
recollect the statement that Dundonnell had acted as a Justice of the Peace. 
Now, this was a fair test of his capacity, and you. should examine what 
exhibition you have in support of this statement. You had the surveyor of 
taxes, who told you that he had been in this remote district, and he gave you 
a long statement of hardships and of overcharges, where abatement was asked, 
and that Thomas Mackenzie suggested the propriety of Dundonnell acting as 
Justice of the Peace. He told you that Dundonnell took no trouble in the 
business, — that Thomas administered the oath, — and that he sat there as he 
would have done at the kitchen fireside ; and this is the only thing brought 
in support of that exaggerated statement. Besides, was this a proof of the 
jealousy and dislike that existed between the two brothers ; that rooted anti«; 
pathv, which has been so much enlarged upon ? This is the only instance 
which has been brought before you of Dundonnell having occupied the station- 
of a Justice of the Peace. He had always his younger brother to preside upon- 
such occasions^-the object of his rooted aversion, and whom he had by uiat 
time excluded ! What becomes now of the assertion, ' that the man did not 
Kke to be interfered with in the management of his affairs, and that nobody 
would venture to give him any advice ?' 

'^ It has been said that Dundonnell had the entire charge of his property. 
The whole history of his management is before you : In 1816, l\e haa granted 
a commission and factory in favour of Dr Ross, and there is no recall of this 
fkctory till the one in favour of Macandrew was granted. This, surely, is no 
proof of a quarrel between him and Dr Ross. Macandrew's factory was an 
extraordinary deed. He and Manford pretended to tell you that Dundonnell 
himself settled all his rents with his tenants, and that he gave Uiem deductions, 
and took partial payments from them previously, and that they went, as fac- 
tors, to receive his rents. Observe what is the nature of this factory : It was 
granted to Macandrew in security of advances, and occasional obligations. 
T^!S ^^ suppose It credible that the knowing writer would have allowed the 
lattd to take care of the money, when he had such a deep interest in what was 



BUKDONKELL CAUSE. Jl 

going on^ and so anxiofas as he would be to retain it bimsdf, on account of Iiis 
obligations? Does this^ then^ show that Dundonnell bad the real and entire 
management of his own affairs? Dundonnell was obligi^ to surrender every 
thing to Macandrew. He tells you that Dundonnell's wife nerer drew the 
L.500 a-year^ which he was bound to report to Roj and Macbean ; and it is 
only when he had paid this that he was to draw this surplus security^ and to 
pay the balance to the laird. And then obserye^ that although he lived at 
the distance of Inverness^ he never trusted Dundonnell to draw the rents 
himself; and an he had no person in the neighbourhood to act for him, he 
sends this lad Manford twice in the year, to collect the rents and remit the 
payments to him. If Dundonnell had been capable of doing business, it is very 
strange that he would sit there, with such a surprisingly good memory, assist- 
ed by the book kept by Mrs Mackenzie, and have a person to collect his rents 
for him at the usual periods. Why does Macandrew not trust this rational 
laird to draw his own rents, and deliver them to him, if be had been capable 
of doing so ? Manford travels up to this wild place, which might, in fact, be 
called the ffiU of Dreary y to draw the rents. The factor was always present, 
and the ground officer occasionally. How does it happen that Macandrew 
should never, by any accident, have trusted this upright country gentleman to 
draw the rents, and to have made a remittance to him r £very settlement takes 
place with the factor sitting by him, with the book at his elbow ; — I beg par- 
don, there was one poor cottar brought forward who paid him L.3 at one time, 
and L.3 at another ! Has any other tenant been brought forward to confirm 
the evidence of Macandrew and Manford on the point, that payments were 
made to liim, and that he thus could manage his own affairs ? Is there any 
one of those important transactions which were said to have taken place, 
proved ? And what are the transactions which were said to have taken place, 
uf which he acted for himself? There was Laing, the factor of one part of the 
. estate, and Dundonnell never concluded, any transaction with him. Mr Hay 
Mackenzie says he wrote a letter to Dundonnell on business; that letter. was 
backed by Mrs Mackenzie ; and, in short, every letter that Dundonnell received 
was backed by her, with as much accuracy as it could have been done by Mr Roy, 
. or in Mr.Macbean's office. Did they ask Macandrew, or any body, if that 
transaction was finished without any body knowing or approving of it ? All 
. that they had proved was this, that they found the thing was acted upon, and 
. no answer to the letter was produced* Milnbank is Mid to have written a 
, letter to liim ; the letter referred to, cuts down his own important evidence. 
. What is this evidence ? He writes to Dundonnell, that if the farm of Auchin- 
. drean is not let, he would take it ; and he advises him to consult with his 
Edinburgh friends on the subject ; and it states also, that he had written to Mr 
. Roy. That letter, too, is backed by Mrs Mackenzie ; and so were all the let- 
ters which he regularly repdved, folded up and backed in the most busiueas* 
, like manner by her, who, it is said, knew nothing of his affairs, and ivho had 
. no influence over him. 

" You were then told of a number of settled accounts that the defender 
had produced. These accounts are the accounts of his agents. One man was 
examined^ — the most likely man to have had transacticms with him, a Mr 
Mackenzie, a cattle dealer. He says he was often there Cora month at a time, 
and that he sold and bought with him to the extent of L.1500. But Mrs Mac- 
. kenzie regulated and settled the transactions, fixed the price oi the cattle, aiad 
. paid the money to the man, or put it into the laird's hand to pay him, an4 Dun- 
donnell did not so much as trouble himself to count it. . This is the only proof 
you have of any transactions in which Dundonnell was engaged. Then there 
. comes a marvellously decisive thing, according to my learned friend. Dun- 
. donnell had a lawsuit, (and he was pretty well involved in layvsuits, and I 
will show you whether Dundonnell had not some reason to say that he was 
ruined by law, and by Roy among the rest,) and a reference was made to his 
oath. It has not been proved whether the justice of the peace, who took that 
. oath, was dead. I should like to have had him examined. The whole ;itn- 
port of this lawsuit was, whether a shepherd bad ai^y claim. upon Dundonnell; 
^ fitid was (bat fnovigb to prvy? capacity ? Pq?9 U f9U9F> ^a^ Q^tt9«.flH)«ii ia 
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not n ftbflolvte Idiot, Iw is therefore of sDimd and oispodag mind, capable of 
nmiH^ng Ms own afiirs, and Judging of matters of impoctance ? Then there 
was another statement; and I must saj, that, in the whole course of my expe« 
tience, I nerer saw a coonsd so misinformed hy his client. The scene at the 
dinner was emphatically explaiBed to yoOj when the father's corpse was about 
to be remored from Inteniess to ]>undonnelL That George, the father, had 
an intention of making a deed in fiiTonr of Thomaa, is admitted ; and Kennethi 
It seems, did not know whether that deed, according to my learned friend. 
Which was valid as to tiie moveable property, might not be valid also as to the 
teal property. But no such deed was proved to have exbted. That there was 
an intention bv the father of settling the estate by entail, is true ; but it ap* 
pears, on tile mee of the evidence, that there was no deed executed. In ex« 
clanation of this, it is said that the man died. At this dinner, it is proved that 
Kennetii could not say grace at the funeral, but by a sort of mummery which 
shocked his mother, and excited the laughter of those assembled on that so« 
lemn occasion. This also was attempted to be explained, by sayii^, that he 
did not know whether he was heir or not, and that the duty of saying grace 
devolved upon the heir. 

" Now, observe what next was said ; and here I must say, that whatever 
may be the result to the defender of the exposure of this trial, the statement 
that has been made against my dient, liberates my mind from any feding of 
regret that I mi^ht otherwise have at such exposure. It was said that Dun* 
donnell disinherited his brother because he was shocked at his habits of in« 
toxication ; and my learned friend has talked o£ the profligacy and expensive 
habits of Thomas. Has there been one question asked to support such a 
statement ? It is false,— false as the whole of toother statements, and will 
only end in the confusion and discomfiture of the party with whom it origm- 
ated. There is another grievous charge against Thomas. It is said that Keh- 
neth had received an intimation of a charge of homing from his brother. 
What is produced in proof of this ? There is a letter from Thomas Macken^ 
sie, W.S., (whose opinion I will put without hesitation against the opinion and 

r' Dst the views of Mr Macbean,) to Mr Macbean, which says — ' I received, on 
10th, your letter of the 9th, which is very different from what Mr Aoy led 
me to think it would be. I cannot consent to accept a bill, trusting to its be* 
ing retired out of a frmd Which cannot be depended upon at any precise period, 
and if you will not give the guarantee reouested in my letter of the 8th, I must 
decline aoeepting Mr Thomas Mackensic^i draft To relieve himself, he must^ 
I am afraid, direct me to raise diligence on the decreet against his brother^ 
who^ you must admit, has already experienced great indulgence.' Now, this 
referred to an action at the instance of Kenneth, in which my client had been 
iuccessful, and in which expenses had been found due to him. The odier 
party did not venture to ask Mr Macbean whether he had ever informed Ken- 
neth of this letter, and which, indeed, was no i«aaonable cause of hostility, 
and was not even proved. Y ou were also told, that Kenneth had made great 
progress in learning, and that he was fond a( reading. All you have in proof 
of this is, that Dr Mair had seen him occasionally reading in the newspapers 
■omething about the Queen's trial, which had been going on at the time he 
was at Dundonnell. It was alleged that no attempts were made to conceal the 
•ettlement. This would have been a strong confirmation indeed in such a 
•Me, if thw found that, before tiie death of Kenneth, he had deliberately sta- 
ted to credible witnesses that he had made a settlement against his brother. 
It was a most extraordinary duns; that not a word of this was mentioned to 
Mr Macbean, who continued as the agent till 1828. It was a most extraordi- 
nary thing that Manford, if no pains had been taken to conceal it, should have 
mentioned this settlement to no one ; and also, that Roy should have mention- 
ed it to no <me. If every body expected, as it has been said, the disinherit- 
an<» <tf ttie Djothw it was very extraoidinary that that burst of indignation 
apdnst Roy should have taken place after the funeral of Kenneth, from which 
MUnbank proteeled him. The settlement was produced without a human be- 
« 122^*^ preTiously any thing about it. 
*««we «onMig to the dataito of the defender's eyld«ce, I wiU make one 
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iHsintrky ^i^ueh will fliipoie of a large quantity of that maM of docnments which 
bave been put in. Says the defender, ' Here is a multitude of transactions, 
ntRety*ni&e of thetn^ which prore that the deceased was dealt with as any 
other man.* This is just what happens to every man who has not been cognos-i 
oed duxiDg his lifetiine ; and when a question arises after his death in regard 
to his capacity, it ii easy enough to produce documents of such a nature. But 
obserre, afanost the whole of uiese transactions took place when he was pro« 
tected by men d business. What interest had any body to institute a process 
to prove him insane ? The people who acted with him and against him^ had 
lio interest to do so. We were told also of a variety of transactions which ho 
had with Mr Scott the accountant. It was not proved that Mr Scott had ever 
-seen the maa^ or that he had ever been in that piurt of the comntrv. Mr Scott, 
fiko any other nan, aoeepted of the trusty as being a very good thin^ in the 
way of business ; and it would have been a very odd thing indeed if he had 
lerasedit. What doesall this prove? Nothings but that Dundonnell was not 
cognosced. 

" The hospttaHty of Dundonnell has been very much enlarged on> as if thii 
were a proof of capacity ; and a variety of letters are prcducra that were writ« 
ten to him by gentlemen of resjpectabiutv. You recollect that the Dundonnell 
estate is situated in the wilds of Ross-shire, and that there are no other country 
gentieroen residing neu him. Every body that passed that part of the country 
slopped with him ; and those who wished toenjoy his hospitality, wrote to him juirt 
ottcn letters as persons will write upon simikr occasions ;— ' I am passing vour 
house on such a day, and shall be most glad to be entertained bv you, and en« 
joy your hospitality.' Even although the laird might not be able to carry on 
a eonvenatton wita them, thev womd be entertained by an intelligent female, 
and enjoy her society aa mucn so as they would Dundonnell's, had he been 
more capable. All these letters, without any exception, have been regularly 
Mded up and dodceted on the back by the wife, with the utmost possible 
precision ; and this is the proof that they were all read and understood by Ejcni 
neih, and that the wife took no management of his affairs at all ! 

** Then we have the two candidates for Ro88*shire, who wrote to him soliciting 
his vote ; and iAtey write to him in the same way they would have written to 
any other respectable gentleman. It would have oeen very odd indeed had they 
written to him in any tarms but those of respect, if thev wished to get his vote. 
It would have been very strange if Mr Fraser of Incncoulter had addressed 
him in this manner,-^' Sir, I understand you are a fool, and I wish to have 
▼our vote.' But Mr Fraser had heard very little of Dundonnell before; and 
ne had no conversation about the Section with him. Dundonnell, it seems, ad- 
h^ned to him ; and Fraser says he saw no symptoms of irrationality about him. 
Here tibere is no proof of the man's capacity, for his only act for Mr Fraser 
was to vote for him. Sir Francis Mackenzie of Gairloch was at Dundonnell 
one or two days, but he had few opportunities of seeing him, and he gives no 
information about him at all. 

" A variety of letters on business have been produced— about fifty or dxty, 
I bdieve ; but, with the exception of two or three, every one of them are backed 
and docketed by the wife. This is hke something more than the ordinary in« 
terferenoe ^ a wife. Every single letter, of every description, is so docketed, 
vnth ^e exception of two or three that are unimportant. Mr Urquhart, a fac« 
tor, rendent on the estate, whose name was mentioned, but not called as a wit« 
ness, wrote letters to Dundonnell ; and ail the letters written by him 9,vve9x 
to have passed through the hands of Mrs Mackenzie, in the same way. Thefu 
tiiere are the letters of Thomas, which are of great importance to us. They 
aflRnrd eondunve proof that he wrote to him as a man m whose heart or mind 
he did not believe there was any feding of hostility towards him. It is said 
that Thomas asked accommodation from his brother. Well, was Kenneth not 
protected by Roy, by Urquhart, by Mrs Mackenzie, hj Macandrew, and Mac-* 
bean ? Every one of the letters asking accommodation passed tlurough the 
hands of Mrs. Madcenasie, and were all backed by her. Dia any loss arise from 
this accommodation ? The letters of Thomas prove that the bill granted to 
him by Kenneth in the way of accommodatioB, was retired Well, ThomiMf 
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ftpplicd to him to accept another bill, and the aniirjer refusing thia favour is 
in the handwriting of the lady, and signed by Kenneth. Thomas wrote to him 
as to the head of a family^ asking his assistance, and she interferes and writes 
an answer, and Kenneth only signs it. The bill he signed for Thomas is a proof 
that he had no hatred against him. In all the letters sent to Dundonnell^ 
there is a part for the understanding of the wife, and there is^ besides^ some« 
thing adapted to the known taste, capacity, and habits of the lairdj not only 
from Thomas to his brother, but from people writing to Mrs Mackenzie. Miss 
Gillanders, it is said, treats him as a rational man. She. writes very sensibly 
to Mrs Mackenzie, and then she offers her respects to the laird. She tsdks of 
A General, which she would be happy to send to please the laird ; and this Ge- 
neral was a favourite cock 1 In all the letters there is something of this de- 
scription ; and yet on the business parts of his transactions^ Mrs Mackenzie is 
said to know nothing of how his affairs were conducted ! 

'' Kenneth and his wife were for some time« in 1824^ in Edinburgh and 
LfOndon ; and what is very extraordinary^ Thomas then lived at Dundonnelly 
and took the whole management of the affairs of the estate in their absence. 
Does this prove the determination of the laiid to ke^p his brother out of the 
* estate ? There is a letter from Thomas, dated the 7ih of June, 1834, in 
which he tells his brodier of his situation at that time, and that his creditors 
were pressing him hard. He knew, he said, that there were persons about his 
brother, who wished to drive him out of the country^ and who would be glad 
to see it accomplished. In diat letter^ Thomas refers to Roy by name ; and 
is this a proof that he was dealing widi Kenneth, unaided by his wife or by 
!B(Oy ? My unfortunate client was lured out by Roy to be witness of the in- 
feftment on the trust-deed, and this has been duly remembered^ and duly 
brought forward. Roy gets him to do this— Roy^ taking the infeftment and 

Sreparing the trusttdeed — Roy, knowing the intention of Kenneth to disinherit 
is brother, and who knew tuit the hour of trial must come — ^Roy carries the 
unsuspecting Thomas out to be the witness to this infeftment, and he rakes 
ihis circumstance up as a proof that he acknowledged his brother's capacity. 

** Kenneth's letters are produced; and notbing can be more extraordinary 
an^ more absurd, than to suppose that these letters were to destroy our evi- 
dence of his incapacity. You have heard some of them read by the defender's 
counsel, and you must see that he gave ihem a little emphasis^ that they might 
appear better than they are. But how do they appear to you, when they were 
read by my dispassionate. friend* at the foot of the table r Are the^r not the 
letters of a ^ halfling,' writing about the favourite objects of his occupation, tell^ 
ing of the ' glorious dance wi^ Bell Macrae,' and of the fantastical ball- dress 
he had made up for her ? One gentleman saw the laird — ^this pious, intelligent 
. Christian — on a Sunday, occ^pying himself for three hours bedecking this idiot 
with flowers, and causing her to leap over a stick which he held ! Look at the 
wretched handwriting of these letters, and the bad spelling, which will prove 
fhat this man, as his father had predicted, could not learn to write or spell. 
It is quite consistent with our case, and what you must have expected to find. 
Consider the terms of the letters thus written when his wife was absent, and 
you will see what sort of intellect these letters evince. 

" Are not his letters to his wife mixed up with his own love, and that of the 
servants and idiots who were about him ? Then compare these letters with 
the note of instructions, and judge for yourselves, if he did write it, whether 
he was capable of composing it. There is one of his letters of great import- 
ance to us, and to which I beg to direct your particular attention. After the 
deliberate intention was formed, as you were told, to exclude his brother, 
which the honourable, and fitting, and proper advice of Mr ^neas Macbean 
could not, it seems, remove, whim the elaborate, and prepared, and well«ad- 
yised letter of Mr Roy had not been able to overcome, which Macandrew's 
remonstrances, and the remonstrances of Mrs Mackenzie, as i^e says, had in 
vain attempted to remove, — ^after this rooted aversion to his brother^ — this un- 
alterable resolution to exclude him, had been formed, you find a lett^ pro* 

* AHuding to one of the derl^s of Cottsu 



dttoed, dAted th»84th September^ 1819, in the handwriting of his wife, but 
rigoed by Kenneth, in which he says, 

* My ])BAB Brother, 
' I oongratiUate you and Mm Mackenzie on the addition to vour family, 
and Isabella and I shall be most happy to hear that she and the infant are 
doing welL 

* Isabella joina me in beat wishes to onr mother, who, I suppose, is with 
yon ; and I am yours affectionately, 

(Signed) * Kbioybth Mackbkzix/ 

'' Then Roy wrote a letter, which this poor man is supposed to have received 
in course of post Mr Macbean wrote on the ISth September, advising him 
to indnde Thomas. Roy's letter has the post-mark of Fort-George, of the 
8dd September, and he left Dundonnell on the Slst and on the 24th of the 
same month. Kenneth wrote this congratulatory letter to Thomas on the ad« 
dttion to his family ; and that new-born babe*-eyen suppose it possible that 
Kenneth had disinherited his brother — ^he is supposed deliberately to have 
disinherited, for a man with whom he was hardly acquainted ! Can you be- 
lieve, with the evidence which we have produced of nis incapacity, that he 
.was such a villain ?-*not merely a villain, but a hard-hearted vindictive man ? 
Can you bdieve, and say, that he was such a base villain as the defender's case 
would make him out to be, depriving his brother of his status in society, and 
his means of subsistence? 

*' The evidence of Mr Macbean must, I admit, at first sight, have appeared 
•tartling ; but if it is not supported by others, it is not of itself enough. I 
must observe that I have a^erfect belief in the integrity of his testimony. 
.Hia conduct in the wh<^ of this business has been honourable and correct, 
Rud worthy of die character which he holds in his profession. We were told, 
that amongst the number whom we accused of conspiracy in this case, we ac- 
cused Mr Macbean. What an absurdity is this ! Did we not found on the 
; fact, that he spumed the notion of the deed throughout, and that he would 
have nothing to do widi it ?— No ; we accuse Roy, Macandrew, Manford. 
These are the parties whom we accuse ; and how thiey will clear themselves 
of this accusation remains yet to be seen. Mr Macbean was never at Dun- 
donnell, and he never could suspect Kenneth's capacity. When he was at 
. Inverness in 1816, M^or Munro called upon him, to say that Kenneth 
wished to consult with him on business, and said that Kenneth was asked to 
aign a paper when his father was in life, upon which Mr Macbean advised 
bun to sign no paper until he saw the contents oiiU He did not think, how« 
ever, that he saw Kenneth at that time. He does not appear even to have 
. heard of Kenneth till dien. He saw him after his father s death, and after 
that he was pcuMmally appointed Kenneth's agent He got two mandates from 
the late DuiMlonnell, to enable him to call for his client's papers ; but the 
defender did not venture to ask whether Kenn^ had composed these man- 
dates. Then Mr Macbean raised some actions upon these mandates, — three 
different processes, he says ; and the result of these actions my learned friend 
Mr Robertson explained. Then he goes on to say, that Dundonnell came to 
Edinburgh in the autumn of 1816 ; and Macbean swears expressly, that 
• Munro of Poyntzfield was with him at the time. Munro went abroad with 
him, and he was with him again in 1817, the only other time Macbean ever 
saw him on business at all. He says that he acted the honourable part to 
bring the brothers together, and that he found Kenneth mulish ; but he suc- 
ceeded in getting them to shake hands. Dundonnell had an idea that the 
bfother had assisted in withholding ih.e titles. Banker Mackenzie, his fwmer 
agent, stated, that he kept them because his accounts were not settled ; and if 
Kenneth had the notion that my client had the titles, it was another proof 
that he did not understand his own affairs. This is confirmed by a remark- 
able document, which Macbean spoke to. There is a daim of L.^0 or L.600 
\ stated by Banli^r Madcenzie against Kenneth, which Mr Macbean was to en« 
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five or six timei, m4 nuwt of th« oo«a«ittiii«itiaiMi h« i»d iHih faim ifoM 
through Poyntzfield. He says he never heard theporaawr, or any body, talk of 
his incapacity ; but of what consequence is Mr Macbean's testimony on this 
point ? Dr Mair had heard before the year 1819, thai he was Kputed a fool. 
Part of the hostility which Kenneth had agahist his brother, Mr Mflctooiaays, 
arose from the feeUng, that Thomas had not acted with sufficient gmerosi^y 
to Mrs Ross; and yet he excludes the sister, whom he thought Tlumiaahad 
injured, and prefers this o^vating stranger, Roy I Mr j^lJsabeaa gom on to 
say, that from what he saw of Thomas s eoadioct, he did not thmk the 
hostility unreasonable. This is the opinion of an agent, who, you will observe, 
had got keen on the litigations which he carried on for Kenneth ; and the opi- 
inion of my client's agents who resisted these litigations^ is quite ae good as 
Mr Macbean's^ '"He tells us, that he remained agent for Kenneth till 1689^ 
and from the time that he wrote the letter, refusing to have any thing to do 
with the settlement^ Kenneth got offended with him, and he eeased to be bis 
agent; but Roy b^mes his agent, as soon as he passed W.S. Roy nover 
mentioned the settlement to Mr Macbean. aft^rwands; and Mr Maoandsew, 
the country agent, never told Maebean any thing about it; and yet. they say 
that no paujus were taken to conceal it. 

'' With regard to the marriage contrsct, Maehean said^ that he w»s ehai^sd 
with the interest of the lady and of her husband. You vdll jiilge,,gc&tieBm, 
which of these interests m&e best protected* But, says Mr MacSean, this was 
. an admirable expedient, this L.600 per annum, from the tanfts of the mserriage, 
to protect the man from his creditors. This would do better in our theory of 
the matter ; and suoh a settlement might havo been n proper one, if he had 
not been able to manage his own afiairs ; but if he was abie to do so, ii iaan 
expedient new to me in business. The counsel who waa consulted on the 
suoiject, did not sign the scroll of the deed. No man of faMsmeas has been 
brought toaay, that such a settlement is a common tioBsaetion*" 

Our limits will not permit us to follow the ioamod S^citor through the 
sjialysis of tbe whole evidence of this oompUeated caae, upon which he oai* 
madrerted with great ingenuity and minuteness, c<mtrasling aad eombiniiig 
the evidence of the defender with that of the pttiiu» ; and mer an elaboeate 
address, which lasted upwards of six hours, he oondudied in nearly the follow* 
ing words;— 

*' 1 now leaive this case in your hands, nothaving a doubt as to the icsuit. 
I own that I envy you the duty you have to diachaxf^ ; you aie removed fosm 
all local prejudice, and i&om all «ceitement, sworn to do justice, and eosnplete- 
ly disposed to do so, acoording to the evidence. After audi an anduous inves- 
tigation, it is and muft be a satisfaction to your minds, if your opinioii ^oes 
along with your feeing; and inacting aceoraing to the striet evidence in die 
case, it must be pleSsuig to you to do juatiee to the lawful heir of -the fionily* 
Anticipating your verdict, I look forward to the nault with no anudl satiafoe- 
tion, as a most wholesome and salutary kason to he read to these in the aittta- 
tion of agents, who havo ojpportunities of bringing about such deeds, how they 
should worm themselves into the confidence of weak dients, or pracine on 
their imbecility, and impetrate Uom them si^frauduknt deeds aa thai which 
is now b^bre you« You ware told that this deed was executed wi^ doHbeia- 
tion on tbe psrt of Roy ; and one of the instrumentary witnesses diiocted the 
other to make a memorandum of what he had done. You aee the delibm- 
tion and contrivance wiUt whidi it was set about ; but tfaeolrjeet was iniquity, 
. and the unrighteous man hsa laboured in vam." 

When the Solicitor-^Geaeral had oonduded his reply. 

The Loaj> Cutap CoMMiasioMBB proceeded to charge the jury as foUowf«<^ 

** OsMTLXliaN OF THB JO&Y, 

'' You have sat for four days till kte hours, and have heard in the ooiave 
of that time thirty«five witnesses examined on one ode, said ^irty-tkree on 
the other. You have also heard the opening address for ^be pursuer and 
dfffendct^ nnd ^ ia|Ay Of tho SoliSitor^Goneial^ esleiidini; ia 1^ 
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iflMi ind tfaiUtft houn. It reqaim mat attoitioa lo clesr die wmy wlieii 
the evidenee » ao cootndielory, and the witneaaea are ao nomeroits. The 
taknta «f the bar hmf never been exhibited with greater brilliancy^ and I 
b€^ to eayi that I have derived very great benefit from the obeervationa that 
have bem made on both aideOi They have ao exhavated and laid before the 
Jury all the parte of the evidenee with audi ininatenea8» that it would not an« 
ewer the eoda of Jnatioe, nor tend to yonr benefiti in leaving yon to make up 
your ver^Uet, if Ijrere to go over the eaae in the aame way. I ahali endeavoor 
to generalke- it^ ao aa to enable yon to oome to a correct verdict ; and I am 
aatiafled that that verdiet will be aeoording to your eonaeieBoe^ and that it 
Wfll not ini^nge en any prinei|de of law. 

** There is not much law to be laid dovm on thia aulject It ia a qneation 
arising cut of the diapoaition of pftoperty^ in which the natiiral heir, the bro* 
tfatr, haa been dtaappointad of the eatato, and a atranger to die blood of the 
family haa aneceeded in hie place. In all dvilized eooietyy real propertv haa at*< 
tadied to it certain eireumataneea^ and it ia of infinite importance that they 
diottld be obaerved ; and theae dreomalancea are very aimpie in a caae of thia 
aort The law of inheritance ia a aaored law, and it ia ou thia account that it 
produieea ao much fooling when it appeara to be violated. But aacred aa it ia^ 
and wiae aa it ia ibr the benefit <tf aodety, the Jury must recollect thia, that it 
ia not more aibred nor more fit to be preierved by Judgea and Juriea, and by 
uil tribwials, than the aacred right of dispoaing of property according to the 
will of ihd individual who diapoaea of that property. That right ia inherent 
and eaaential, and many of ^ moat important duties of life could not by po»- 
aibiMty be p«rfomed if it did not exist* But it haa been the oligect of all wiae 
provisiona of law to guard againat di^oaitiona being overthrown ; and when 
property ia dh^KMcd of, it must be done, in the language of the levned Coun- 
sel, by a cyapoaing mind. The cmly question on tms is, wheth^ the mind of 
Mr Kenneth Maekensie waa a diapoaing mind or not The diaposing of proh 
perty muat be free, but it muat be protected from firaud, from fear, from force, 
and fhmi ineapad^, and firom want of will to di^Mse. Accordingly, the law 
of thia eonntry doea permit the dispodng of property, and doea protect it from 
taking ^ace if thoae impedimenta which I have atated exist. The law of thu 
country haa done more, it haa establiahed for agea what I eonaider to be (ae« 
cording to my knowledge of the lawa of other countries) the wisest and beat 
-regulatiOB for the protection of j ^ oper ty that exista in any civilised country. 
It is dear, it ia abort, it is sure; it must be executed in a certain way, a cer- 
tain form must be attended to ; and if so, the deed becomes probative, tfaatia, 
•it proYea itadf ; and if that deed ia grant^ by a man in a sound stato of mind, 
and not impetrated from him by fraud, it ia a good deed. 

'* Now you will observe, that the burden of proof, when such a deed cornea to 
be disputed, lies upon the impeacher of the deed ; and in the present case, the 
burden of proof lies upon the pursuer, Mr Thomas Mackeosie; and he has 
undertaken the proof. He haa laid before you a variety of evidence, whidi 
was calculated to estaUiah two pdnt8,-^e one, that Kenneth Mackenaie, who 
made the will, had not a mind capaUe of dispodng ; the other, tiiat he waa 
circumvented by fraud. There is alao a third prqpodtien, namely, that his 
was a mind of that degree of weakness and imbecility that the frawl and cir-i 
cumyention which took phtce on this oocanfHi, combined together, are raf^ 
fieient to aet adde the will. The two points for your consideration are,' first, 
the fodli^ of his mind, and next, the nature of the circumvention, or of the 
scheme or fraud which haa operated on that mind to produce the deed. The 
issue before you is plnn — it is whether the two deeds are not the deeds of Mr 
Kenneth Maekensie ; and it is contended on the part of the pursuer, that 
they are no$ his deeds ; and it is contended on the part of Mr Robert Roy, that 
they are the deeds of Kenneth Mackenzie, and they must remain so. 

** It is unnecessary to waste your time in observations on the situation of the 
trustees, or on the hardship to the heir-at-law. These are things Uiat may 
afibct thepersons, but they must not come within the four comers of a justice* 
room. This case must be decided br the evidence, and on the principles that 
dkeet Ant evid^iceb The great difficulty i fMl in Ais ease is relative to Ao 
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ftand mnd dfevanTentiDn ; and it is difl&eiilt for me ia ^oinl out to you any 
specific act of clrcmmTentbDy or fraud accompanied with eircumvention, which 
can. be said to apply to this case. Bv frauds I don't mean that fraud which 
would set aside the deed of a perfectly sound mind) but I mean that species of 
fraud or deceit^ whicfa^ accompanied by circumyention/ affects the mind of a 
person not strongs but which is prored to be weak. . This caae^ then^ seems to 
rest on £ftcts and circumstances ; and on that, account comes to be a case which 
creates great anxiety^ because a jury,- who are^to pass their judgmait upon it^ 
must attend.minutely to all the foots and drcumstanees, and they must satisfy 
themselves whether these amount to fraud and drcumvaition. I :mention this 
in the first instance, because you must b^ur that in your. mind throughout ; 
for there are particular, circumstances which make this necessary. They are as 
follows :— 

''.This flentleman> Mr Kenneth Madcenzie, in the early part of. his life, i^ 
pears by the testimony of the pursuer to have shown weakness of mind, and 
to haye grown up in that state, and to haye continued in it down to the day of 
his death. But you will obserye, from the period that he went into the mili- 
tia, he may be said to be «uf juru; that k, to haye had the complete com- 
mand of himself, in the same way that any sane and sound person has. He 
was about 21 years of i^e at that time ; he became emancipated from his fa- 
ther ; and being then in a profession, he liyed in that way, and conducted him- 
self by his own will ; and, according to his own yiews, without restraint from 
any being. His fother liycd to 1816, and before that p^iod Kenneth had re- 
tired from military life ; and his father appears, by letters in evidence, to have 
had anxiety about this son, and to haye had great apprehension about the 
estate. It.is an important feature in the case to obserye, that his father, with 
all that anxiety, wrote to him with the greatest kindness, and eyen apologised 
to himj lest he should haye hurt his mind by some observations which he had 
made ; and he continued to allow him to remain predsely as he had been-~ 
that is, tfttt/ttrif—from the time he left Mackenzie's apprenticeship till the time 
of his death. In this situation, then, the father died. . He seemed to haye had 
intentions to make a settlement, — and there is* eyidence that there were some 
mottyes for it,— and to giye the estate to the second son. There was a preference, 
on the one hand, of the mother for Thomas ; and, on the other, a belief of the 
father, that the faculties of Kenneth were weaker than those of Thomas. How- 
eyer, the father left him in the same sttuatiim, and neither interdicted nor cog- 
nosced him, and no attempt was eyer made to bring him before a jury to do so. 
.The feason I make these observations is, that throughout you must take the 
gentleman as a person who could act for himself; and if he could do so, not 
only in establishing. his household, and in buying what was necessary for his 
existenee, and for his farm, then he ccmld act for himself in disposing of- his 
propa*ty. You are to recollect that you are taking into c(msideration a person 
. who is as much at large as to disposing, and as to buying and selling, as any 
of you are. How far his mind is to be affected by the eyidence, is the ques- 
tion which you are to ccmsider ; and if you find that he was cireumyented, 
'.-then you are to apply the facts as they relate to the drcumyention. It is in 
, thiff pmnt of view that the evidence ought to be considered. 

** I think it will be better to represent, in the first place, those views of the 
. eyidence which have relation to the mind of the individual ; and, afterwards, 
the transactions which took place in regard to the deed in question. It is in 
. the transactions in regard to these deeds — for there are two of them — as ap- 
plied to such a mind, that the fraud and circumvention rest. Recollect that 
• there is evidence applicable to his mind, and to the conduct of his life, which 
was not a long one, as he lived only thirty-six years. He married in 1817, 
and immediately before that marriage, he had been abroad with a friend. He 
had come home to see about his affairs, which ha4 been the cause of his leaving 
the country ; and when he came home, he formed the connexion with Miss 
Roy, which ended in their marriage. There arises out of this transaction a 
. matter of evidence which combines in it both what relates to the question of 
capacity, and to the question of circumvention. I will, for the sake of brevity, 
use this word circumvention, only leaving you to understand by it, some de- 
^it or undue infiuence calculated t6 make the deeds defective. It is contended| 
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OB the pftTt of the panvter, tbat the inaniagN8etd«meiit -k a rery imcoBinum 
one; thai it bean on the face of it that he wat impoted on; that it thowa' 
that there was art and design on the part of those who aeted for the lady ; and 
it ought to have a considerable eSect on yourmindsy in prefMsring you to re^ 
oeiTe the OTidence. I need not state to yoa the substance of this marriage-' 
settlement. It gives her L.500 a-year mm the day of her marriage^ and en« 
titles her to take it and spend it independently of him. Unless there is good cause 
and consideration for such a deed, it is a deed which one would not naturally 
advise as a common transaction. Von are not therefore to consider it as a com- 
mon transaction. But then it was entered. into with great connderation and 
uncommon deliberation ; for we have it in evidence that Mr Macbean, a highly 
respectable agent in this city, took the matter into his consideration, and con* 
suited Mr Clerk, then an eminent counsel, with regard to the mode of execu- 
ting it. It does not appear that he suggested this, but he gave it as his opi« 
nion that this was a good way of guarding against the huslmnd, and securing 
the husband himseJf. But I must call your attention to this, that you have 
this opinion defectively before yon. You have no memorial on the subject, but 
only an abstract opinion of the counsel ; and, in so far, you are to consider 
whether this one circumstanoe removes the idea of imposition on the part of 
the lady or her family, and whether it removes the effect of stamping the cha- 
racter of that family with any intention to have induced Mr Mackenzie to 
make such a settlement. I think the opinion of counsel a great protection, 
and the opinion of ^neas Macbean a great protection ; but at the same time, 
it is an unusual settlement. This is left for your attentive consideration. If 
any memorial was laid before counsel, it was the draught of the contract." 

Mr Skknb.— '^ My Lord, it appears from the face of the memorial that there 
was no contract." 

Solicitor^Gekeral.— '^ There was a contract, but it was not signed." 

Loan Chief Commissioner.— >^' There is no doubt that this, if it existed, 
is the anhr part of the case which took away any motive that could be im- 
puted to the family, as tending to affect Mr Kenneth Mackenzie. 

'^ With regard to Mr Kenneth Mackenaie, we see that at a very early age he 
was under the tuition of the Rev. Mr Neil Kennedy, in his father's house. 
We hear from that gentleman that he was a slow and duU scholar. After- 
wards, we find Mr Kenned v removed to Aberdeen, as the Gaelic minister, and 
the father thought be could not better dispose of his son; than to send him to 
his old tutor. We have heard Mr Neil state upon oath, how difficult it was 
to keep Kenneth in order,— «we have heard him speak of his habits and conduct 
in running about the town, and some^ing about a marriage with a low wo-: 
mui. . At the age of sixteen or seventeen, Mr Kennedy describes him as a 
weakominded young man, who did not pay that attention to the consideration 
o£ the world, and to the way in which he should aopear, as belonged to young 
men of the same age. The evidence of Mr Kenneay is impeached by his hal- 
ving written two letters, in 1807>8. I observe of them, that in the first of 
these letters, he speaks more favourably of Kenneth than he did in his testi- 
mony here ; but I cannot say from that, that you are to draw the conclusion 
that he did not give an honourable testimony liere. Why he should have pre-* 
judice on this occasion, it is difficult for me to say ; but there is a prejudice 
in the mind, when a tutor comes to write to a father about the education of his 
son, — ^it is natural for him to put a gloss upon his progress, in the hope that 
the time may come when he will get the better of those deficiencies. The oath,' 
then, is to be taken in preference to any letter. But Mrs Mackenzie, and all 
the others, did not concur with Mr Neil Kennedy in their representations of 
him. You are to appreciate the observations I have made^ and you are to 
combine these with the evidence of the other witnesses. 

" There is, however, a piece of evidence to which I must call your attention, 
and that is the evidence of Mrs Mackenzie, the sister of the lata Lord Sea- 
forth, a lady of the highest rank and respectability. From her name, it was 
natural that she should have a son of one of her cuan at her house. You have 
heard her deposition read, and I have no doubt but she gives it conscientious* 
ly« Mrs Madcenzie's rank and station, the sister of bis chieftain, whose 
name »UfA higb> imght liaye operated on the mind of the individual; to pro« 
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diiae »tOBdiiel whkk bit tote uA Vk tiomipmikm oodki not tttoime, wA 
llMltfhe eottld not tw ml/mt tfeey saw. Yoa will Uk« this part of ^e«ndeiioe 
in these points of tieWj and'^say with younelvai^ in aonrnderini; him firoia tbo 
ago of soTOi to aii^tteen yean||» when the mind ought to beopened^ when ideas 
ought to be ponoog in upon % whether early imbecility is not eataUiahed by 
this evidenee. I say Mr^r imbecility— early ; and take this freely into eonatdeb- 
atiouj with regwd to Qie common appearance of human nature. You aU know 
that in early 1% there may be dull and stupid persons^ that in after life twm 
out to be atimig minds. Although it may appear to you that at hia early lifb 
hemayhavebeenaslowlearner^ yet it may happen that, in the latter part of 
hia life^ he remedied this, and got the better of this defideney, and became 
mere capable of acting. 

. << Now, the next period of his life relates first of all to hia bemg in InTemcia 
with Mr Maekenste* the solicitor, and aflerwarda gmaa; into the army ; and I 
shall proceed to notice the evidence of this uaEiod in the same way. He waa 
with Mr Madceniie two years, and we find that he waa dull, and sddom in the 
dbambers ; but he was not deficient. At the same period, you hare a young 
man, Collins, who was in the office along with him. He speaks of bos neble* 
Bess, his timidity, and states that he was iEraid to go home in the dark. He fre« 
quently wmt home wiUi him, and when he did not go with him, he got a porter 
to do so. Mr Clunas eonfirma the evidenceof Mr C<^lins, and of Mr Paterscu. 
The next period is his going into the army, when he became an ensign in the 
Rose-shire mUitia, when he went to Fortamouth, £diabuigfa, and difoent 
other places. He afterwards came to be a captain in the Invernesfr-shive mi* 
litia, Md bedone acquainted with Major Munro of Poyntafield, who haa not 
been called upon as a witness on ttther side ; and vet, perh^s, no person 
could have given us better information ; and I think that this waa the businese 
of the purtuer, if he would have made him out a fool, and of the defender, if^ 
he could have proved the reverseb They have ealled a variety of other wiu 
nessea connected with him in both regiments, and these have given different 
opinions regarding him. Aa to driU, scmie <d the strongest minla are ineffa- 
ble of comprehending that sort of tiling. Some of the witnesses have proved 
^at he was not always attentive to the proprieties of Mfe, but that he went Hx 
Uie oUier way. At this time th«re vrere persons who saw him in the army who 
gave different opinions ouicerning him ;-<^olonel G<ndon> Captain Angus Mae« 
leod, Dr Borthwick, and Sergeant Clark. Dr fiorthinck says tkat he waa a 
weak man, of an infirm mind, and of a capacity not to be reued on ; and that 
his habits were far firom being auch as enabled aim to conduct haownaffiiim ; 
and that, in regard to the dutiea of the regiinent, he did them in a certain 
way, but not in the way in which they would expect them to be dene. Otk 
the o^er hand> y<m have the evidence of Captain Walkeri Themaa Munro, a 
Chelsea pensioner, Mr Cumming Bruce, and Captain Macdonald, in order to 
establii^ that he was cspable'of his duty, and that he did it m the ct^narr 
way. Then comes the evidence of two physidana, Br Bain and Dt Campbdu, 
who formed an aequaintanoe with him in the army, and they are evidence of 
considerable importanoe in tlins case. They were vary mnieh ai^ w&j properly 
examined on both sides. The result of the examination is, that, taking tide 
instrument piece by piece, he could understand the piecea or the bits. They 
were asked if he could understand a legacy of L.100 to A, and another to B, 
and it was answered that he could understand this ; but they both said that he 
could not understand the chain of condusions or consequences. Now, apply 
this evidence to the case ; had it stood alone, I would si^ that the testimony 
of this witness had made it necessary to sustain this deed. You will observe 
that the most intricate pnt of this deed is, whether he would leave his brother 
to inherit the estate, or disponeit to his brother- in«law f If tluit question had 
been before him, he would have understood it, and that the consequence of so 
disponing it, was to deprive his brother of his inheritance. There is no reason 
for supposing that he was incapable of giving direetimis for the making of his 
deed ; and, accordingly, you will find, when you come to inspect this scroll, 
that it is in his own handwriting; whether there is any impetration or 
fraud, is a diffbrent question. It describes his broyiecwin.law, Robert Roy, aa 
hia heir; he must hftvemideratQodthiB. TSmfMaeappfiettothedifibreirtlc* 
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gMiet, tad we find Att lie toM hKwe undMitoed llum ene bfoae* Vkm, if 
the nLHid goee tkh lengthy end is oapel>le of iradgritandrng tfMee mfuUft 
puts, it it quite suiicieiil to ▼eUdete tfie deed* 

^' Bat new we eeme te another eiFeaaistaaee of a move cxlnoidiaaiy aatma^ 

He relnnu te this ooantry> qaita the anDy, eomet te InveraoHt and letttet at 

Seabank. He eslalilishes a hrnue thete^ and fnnuihea that home eHpoMiTdy. 

He sets himself np, and liTet hke a eowntry gentknan, fsliitaining people* 

New, the eyidenee given as to the habits of his life are remsfkable* You will 

recollect at this time^ that^ after leavintf die eiBee of Mr Machsnae in 1810^ 

he went into the arrny^ where be eonrained to flfe ytarB» and had all die 

education that the army coold gire him* When he was ihsfe^ a dicnnstanos 

Innpened which yoa also must bear in mind : he was triad betfbre a eonrt-maiu 

tial for giving a ball, and ibr some disobedience to his eommanding offiesr* No 

dottbt he did not defend himsdf personally ; a man of bnnness was employed 

to do so ; and the court-martial ended in his hononmble ao<|iiittaL Now> ihia 

is eTidenee that his eondoct in the regiment was correet. After leaving the 

army, we have a variety of other witnesses that apply to this time* It was 

proved that he delighted in cream, which was sappoaed to have increased his 

fat* It was at this period that he had the strings tied abont his thighs, and 

the stones sewed in his pocket ; and these ^arms, which were not taken in 

joke, were to proenre him a good wife, as the woman told him. He seems to 

have had a mind capable of being affected greatly with such things, and all 

this seems to have passed in his mind as matter which had made an impres- 

aion upon him. This is a material subject for your consideration, because it 

shows the state of his mind after he had been in the army for five years— after 

he had passed throush the army, and had discharged his duty at Fort*Creoige 

along with the captain of the Rovals, with the opinion that he bad conducted 

himself fairly as an officer, that this prepossessitm and this fancy Misted in hie 

mind. Then we have his extreme love of poultry* No doubt persons of great 

sense have this prepossession, which does not take away ftom ttieir sense. But 

th^i you must combine the actual state of the mind, such as it seems to have 

been ; and you are not to compare these propensities in him, as yon would com* 

pare the propensities of a strong and vigorous mind, as was represented to you 

by the counsel on the part of the defender* Recollect the evidence of the tauor, 

who saw him all besmeared with the dung of the fowls, which he said was 

to serve a purpose. Now, this want of regard to the appeannce before the 

world, belongs particularly to a weak mind. But then you will observe, that, 

in a later penod of his life, he seems to have got rid of it* la this situation he 

lived at that time ; he then went abroad, and came home and was married to 

Miss Roy. His father died before the marriage. Immediately after his mar* 

riage he went to Seabank, and then to Dondonnell, where he established him< 

self. It appears that he must have built a house ^ere, and ci&oted several 

improvements. And then comes the important period of his life* He became 

acquainted, and intimately acquainted, with the femily of the Roys ; and it ia 

of consequence, in the connderation of this case, with regard to the influence 

used on him, that the defends represents himself as but slightly acquainted 

with him* 

" With regard to his mode of conducting himself at his own house, it appears 
in evidence, not contradicted, that his habits were such as to lead him to pass 
much of his time in the kitchen. You will reeolket the crowd of respectable 
witnesses who proved these habits. He entertained himself with idiots, ma« 
king one leap over a stick, and making a ball-dress for another. But nothing 
appears here with regard to any Influence on his mind as to his belief in witch- 
craft or any charms he had performed on his person* These drcumstanees do 
betoken the habits of a person whose mind is so weak that he is diaregardful 
of the rank which he holds in society. For a gentleman like Mr Mackenaie of 
Dundonnell would have amused himself otherwise, provided he had not had a 
mind habituated and inclined to these, unlike his rank, and ihe character which 
he should have sustained. He goes on in that way till the end of his life ; 
but it is quite clear that he does not do so uniformlv, fer aentlemen of con* 
dition who went to his house and experieneed hb hoiqxitslitj, corresponded 
with him in great ikindness. This does not feUfy the tettimony of the othn 
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wiinaMM ; lor iitien %pal^d|j^f ^Oi^^ k impMs^^ wUh ike p^ 

'^ 661100 of p||fMiii of hk oii!|i iw£r^ HJMMjHte must be congenial to theirs. To 
go to a iMin in a htn^ ifi& habit l^f^p gentiemen in tilie country ; but you do 
not hear of ancli lalentistf tigs' ^i 4Mp <^ ^^^^ exhibited by Mr Macke»a»e^ to ' 
those peraons wImi saWbpt freii}ueSpy aad w^e fwivUiar with h^n* You find ^ 
him coaHDUBicating with Mr Cheyne. the dreumstance respecting Campbell. 
This is a sul^ee^iBM vtMk for your consideration. If you believe that he did 
so, you mnstbeKi^lhat he wan unlike all otl^ n^eUi who would wish to pon« ; 
ceal for erar axirenfaistance ofJttch a natuie. 

". There is. anothec.thiqg wMdh is stated^ bsA to which I call your attention. ; 
It is said that he did no bnsiftess^ but that Mrs MacJcenzie did all ; that she . 
wrote the accounts^ pdd the accounts, and took the charge of the h^use. Upon j 
tWL I thiidc there is a contrariety i)£ evidence here. Itis stated, on the pcprt of th^^ 
dmbder, that the pursuer did.not ^hov Mr Mackenzie in contact witji persons . 
who did btiftiuess with him. It is not :Ouite correct to say that the pursuer did 
not show him in this, way, because he did businless with a p^Rpn who bought v 
fllwep from him, and Mrs Mackenzie did the whole of that transaction ; there* : 
fi»e, Uie conclusion liini they draw. is, that iihe did the business habitually, 
and that he did not do it. Now, J :have: this ofo9«r:^ation to make^ that in the 
dq>srtment of. domestic life, we have all obseryed^ that the individual who is, 
at the head of tke famJJiir .takes care of the bouse> and that the male takes care 
of the estate, and the a&irs out of doors. Now> with respect to this> I do i^ot ' 
reooUeci of Mrs Mackenzie doing the business of the estate, except in that, 
case ; all that she is described to nave done is the business of the house. You^ 
could net call ui^en him. to. dkebarge these domestic duties. Then, on the, 
deBendet'n part, a variety of witnesses are produced to prove that he did busi- ' 
ness, and was trusted in doing it. There Is proof tht^t Ms brother Thomas cor«. 
lesponded with Um in the business of the e^|e; tHSlf^he recpinmended to; 
him a person to be a trencher and to buM dry stone dikes. We have Mice-, 
wise other .persons transacting business on the estate with him,, and there are; 
a variety of them. Then you have h\s brother Thomas transacting bill busii» 
ness vnth him. He writes to him hovf to mga the biU, because he me^nt him 
to do two things, lo sign ai^d endorse it. • Thomas writes directly to him, that 
he cannot retire it, and craving another bill to relieve the one about to fal^ 
due. The letter of refusal is written by -Mrs Mackenzie, and signed by Ken«^ 
netfa. Thus, you fi^d that he had a i^h account with the British Lineo: 
Company, and his bills were duly honoured ai)d discounted ; and he transacts^ 
all such business without any defeat in tHQexecution>and consequently he waff 
Hui juris. Then it is said that he wi;oteh<4pgr|iph letters for Umselfj and there 
is one dated 3)undonSaellj 90tbTebryary> 19^* . . !: ^ 

** * *' -.^.',». '.,♦ • «:,.. 

'MYDEAB^OVy ; ' y 

. ' You liltie know how I am tttua4ed, othf iwise you would at pnee forgive 
my returning your bill a blanks as it came. I am as much pinched and dis«. 
tressed for money as any man ative, and i^rhen it would no -longer serve the, 
flranting of bills, I have bo^n obUged to seek accommodation at the bank, in, 
the way of cash credit and disconnt of bills, which, in these' ti&efi, op. any Ben 
curity, is difficult to obtain> and ti6t until I j^edged myself* to lend my name 
to no other hill or accommodation. Mis J^9k<^enzie joins compliments with 
minie.to yon aod Mrs Mackenaie.. I rem|dn,.my dear Tom> yours a£&cti(m« 
atcly.* ... 

' . -• . ' . ■ 

^^ Here is anotherinstaneeoChiil doing business; besides, it isasen^bleleUer,; 
and proved to be written by his own .hand. It is written about a year afjfcer the^ 
execution of the deed atad 'written Jjke a man of sense, and well spelts and stales 
the reason that he cKnnot accommodate TlM>mas. Having, stated alMniS) you see 
^accumulation cf that part of the evidence where he se^ms to liave been always 
with, his wife except occasionallv. Now, it app^rs that gentleipen of condition 
visited Mm, and that he behavea well with them,a9d that he transacted businesji 
without her assistance, and that he wrote to his brothar with his own hand. T^ 
chiert^iffji, .therefore, that his. wife wroteietters for him„ can be of no import^ 
ance,bfi«Miemlli^.oa&beni9reixnw(^ thcmtp mji^e thei^ales of tib^ hwB^ 
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